United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. , 

No. 7236 



THK WASHINGTON LOAN AND TRVsTToMI 

TRUSTEE UNDER THE LAST WILL AND TES¬ 
TAMENT OF CLARENCE l’>. KIIKKM. DE 
CEASED, APPELLANT. 


rs. 


AGNES LEE COLBY ET A L. 


A N I > 


No. 7237 


E WASHINGTON LOAN AND TRUST COMPANY. 
TRUSTEE UNDER THE LAST WILL AND TES¬ 
TAMENT OF CLARENCE B. RII HEM. DE¬ 
CEASED. APPELLANT. 


/•.S'. 


oTTo WEIINER ET AT.. 


APIM'.ALS FROM I II K IMSTKIl'T COI'IIT (>I‘ 'NIK I’NITKI* STATKS KOR 
TIIK MSTRICT OK COl,I’M 151A. 


FII-ED Al <;i ST 21, 1938 


I'Ki.M :;!) SEI’TKMKEK 28, 1988 





United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. 

Nos. 7236 and 7237 


THE WASHINGTON LOAN AND TRUST COMPANY, 
TRCSTEE UNDER THE LAST WILL AND TES¬ 
TAMENT OF CLARENCE B. RHEEM, DE¬ 
CEASED, APPELLANT, 


vs. 

AGNES LEE COLBY, ET AL. AND OTTO WEHNER, 

ET AL., APPELLEES. 


APPEAL FROM THE 


DISTRICT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF COLUMBIA. 


INDEX. 


< ';i |>t ion 


Original 

A 


Decree upon Mandate .._. 

Order referring cause to Auditor. 

Petition for allowance of claim . 

Report of the Auditor . 

Exceptions of The Washington Loan and Trust Company. 
'Trustee under the last will and testament of Clarence 

II. Rheein, deceased to report of Auditor. 

Stipulation of Counsel . 

Order overruling exceptions to Auditor's Report and au¬ 
thorizing partial distribution of funds. &<•. 

Appeal noted by Washington Loan and Trust Co., un¬ 
dertaking for costs on appeal, c. fixed . 

Memorandum: $•"><* deposit in lieu of bond on appeal. 

Order making Bill of Exceptions part of record. 

Stipulation of counsel . 

Assignment of Errors . 

Designation of Record on Appeal . 

Clerk's Certificate . 

P.ill of exceptions ... 


1 

~> 

I 

9 


go 

•>•> 


24 



28 


29 


33 

36 

38 

39 


Print 

1 

1 

5 

6 
S 


20 


23 


26 

26 

26 

26 

30 

32 

.33 

34 


8—3S02 































United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
For the District of Columbia 

Equity No. 52793 

Agnes Lee Colby, et al., Plaintiffs, 

vs. 

Riggs National Bank, a corporation, Defendant. 

and 

Equity No. 54011 
Otto Wehnek, kt al., Plaintiffs , 
vs. 

Riggs National Bank, kt al., Defendants. 

BE IT REMEMBERED, That in the District Court of the 
the United States for the District of Columbia, at 
the Citv of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled causes, to-wit:— 

1 Decree Upon Mandate 

Filed July 7—1937 

In the District Court of the United States 
For the District of Columbia 

Holding an Equity Court 

Equity No. 52793 

Agnes Lee Colby, et al.. Plaintiffs. 

vs. 

Riggs National Bank, a corporation, Defendant. 

And now, this 7th day of July, 1937, this cause came on 
to be further heard, and it appearing— 
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(a) That a final decree was entered herein on the 28th 
day of June, 1935, in favor of defendant, whereby it was 
ordered that the bill of complaint and intervening petitions 
herein should be dismissed; and 

(1)) That on the same date a decree was entered by this 
Court in the ease of Otto Weliner, et ah, plaintiffs, vs. the 
Ritrus National Bank, a corporation, defendant, Kquity No. 
54011, on the records and in the files of this Court, whereby 
it was ordered that the bill of complaint and tin* interven¬ 
ing: petitions in that case should be dismissed; and 

(e) That appeals were prosecuted from said decrees by 
tiie plaintiffs in said cases to the United States Court of 
Appeals for the District of Columbia, which said appeals 
were heard together in said Court of Appeals and were de¬ 
cided by that Court May 31, 1937; said Court by its said 
decision affirming in part and rovers in «r in part tin* afore¬ 
said decrees entered in this Court on June *28. 1935; and 

(d) That said causes having been remanded by the said 
Court of Appeals to this Court with instructions 

2 that such further proceedings be had as are consis¬ 
tent with the opinion of said United States Court of 
Appeals for the District of Columbia, and the said man¬ 
date, dated May 31. 1937, having been filed herein June 19, 
1937. and a similar mandate having been filed in the afore¬ 
said Weliner case on June 19, 1937. and the matter coniine; 
on now to be heard pursuant to the directions of said man¬ 
dates; and 

(e) That in the opinion of said Court of Appeals it is 
held that there was deposited with the defendant, the 
Riires National Bank, by Swartzell. Blieetn llcnsev Com¬ 
pany. a corporation, in that corporation's eeneral deposit 
account maintained in said Bank, on July 17, 1930, the sum 
of $2,341,645.80. $2,334,750.00 thereof constituting a trust 
fund in the possession of said corporation which belonged 
to the plaintiffs and the interveners in this and said 
Weliner case and others in like situation with said plain¬ 
tiffs and interveners, all hereinafter called Shoreham 
Building noteholders; and 

(f) That at the time of the aforesaid deposit the account 
to the credit of which the same was made was overdrawn 
and that the defendant is liable to account to said Shore- 
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ham Building noteholders for the amount of the trust fund 
received by it in payment of the amount of said overdraft; 
and 

(g) That the amount of said overdraft was $178,045.49 
and the amount of said trust fund received by the defen¬ 
dant in payment of said overdraft was $178,045.49; and 

(h) That as a large number of persons, including the 
plaintiffs and interveners in this and in said Wehner case, 
and other Shoreham Building noteholders in like situation 
with said plaintiffs, are entitled to have distributed among 
them their respective pro rata shares of the aforesaid sum 
of $178,045.49, and interest thereon, and further proceed¬ 
ings are necessary to determine the rights of said 

3 persons and for that reason the appointment of 
trustees to hold said fund, subject to the orders of 
this Court, is desirable: and 

(i) That the said Court of Appeals ordered that the costs 
of the aforesaid appeal should be divided between the ap¬ 
pellants and the appellee in the aforesaid two cases and 
that the appellants therein should recover against the de¬ 
fendant, the Riggs National Bank, the sum of $182.52 for 
one-half of said costs: 

NOW, this cause having been again submitted to this 
Court upon the aforesaid mandate, and having been argued 
by counsel for plaintiffs and interveners in both the said 
cases and by counsel for defendant, tin* Riggs National 
Bank, it is— 

ORDERED, ADJUDGED AND DECREED. That the 
said mandate be, and the same hereby is, made an order of 
this Court; and 

FURTHER ORDERED, A D JUDGED AND DE¬ 
CREED, That the defendant is liable for the aforesaid sum 
of $178,045.49. with interest thereon from May 1, 1931 until 
paid, as herein decreed and 

FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED, Thai Arthur P. Drury, and Marcus Borchardt be, 
and they hereby are, appointed trustees to receive the 
aforesaid sum of $178,045.49 with interest thereon from 
May 1, 1931, from the defendant, the Riggs National Bank, 
for the plaintiffs and interveners in both the cases of Agnes 
Loo Colby. Administratrix, Estate of Mary W. Lee, do- 
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ceased, et al., vs. the Riggs National Bank, and Otto 
Wehner, et al., vs. the Riggs National Bank, Equity Nos. 
52793 and 54011 on the records and in the files of this Court, 
and all other Skoreham Building noteholders in like situa¬ 
tion with said plaintiffs and interveners entitled to share 
therein; and 

FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED, That the defendant pay the costs of said two suits 
in this Court, to this date, to be taxed bv the Clerk; and 
FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED, That the defendant pay the further sum of $182.52 
for one-half of the costs of said appeal, as ordered by said 
Court of Appeals; and 

Further Ordered, Adjudged and Decreed, That in 
4 default of payments by said defendant of the sums 
hereinbefore decreed to be paid by it, said trustees 
may have execution as at law for the same; and 

Further Ordered, Adjudged and Decreed, That upon the 
payment by said defendant of the sums hereinbefore de¬ 
creed to be paid by it, said trustees shall issue to said defen¬ 
dant their receipt or receipts for said sums, which shall be 
filed herein as evidence of the satisfaction of this decree, 
and upon filing thereof defendant shall stand discharged 
from all liability under this decree. 

Further Ordered, Adjudged and Decreed, That compli¬ 
ance by the defendant with the terms of this decree shall 
constitute compliance also with the terms of the similar 
decree this day entered in the aforesaid case of Wehner 
et al., vs. the Riggs National Bank, Equity No. 54011; and 
Further Ordered, Adjudged and Decreed, That before 
entering upon their duties said trustees shall first file a 
single undertaking in both causes in the penal sum of $250,- 
000.00, conditioned for the faithful performance of the trust 
in them reposed; and 

Further Ordered, Adjudged and Decreed, That said trus¬ 
tees shall hold the sums received by them from said defen¬ 
dant pending further orders of this Court; and 
Further Ordered, Adjudged and Decreed, That this cause 
be, and the same hereby is, retained for such further de¬ 
crees, orders, references and proceedings as may be neces¬ 
sary in connection with the determination of the respective 
rights of said Shoreham Building noteholders and the dis- 
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tribution of the aforesaid fund by the said trustees to those 
persons to whom this Court shall hereafter order payments 
to be made. 

By the Court, this 7th day of July, 1937 

JESSE C ADKINS 
Justice. 

5 Order Referring Causes to Auditor 

Filed November 24 1937 

In the District Court of the United States for the 
District of Columbia 

Holding an Equity Court 

Equity No. 52,793 

Agnes Lee Colby, et al., Plaintiffs, 
vs. 

Riggs National Bank, Defendant. 
and 

Equity No. 54,011 
Otto Wehner, et al., Plaintiffs, 
vs. 

Riggs National Bank, Defendant. 

Upon motion of counsel for the plaintiffs in the above- 
entitled causes, and it appearing to the Court that Arthur 
P. Drury and Marcus Borehardt, the trustees appointed 
herein on the 7th day of July, 1937 to receive payment from 
the Riggs National Bank, have reported that they have 
received the sum of $244,070.69, which is to be disbursed to 
those holders of promissory notes made by Harry Ward- 
man and Thomas P. Bones, dated August 1, 1928, and for¬ 
merly secured by a first deed of trust on Lots 14,15,16, and 
parts of Lots 17 and 3, Square 219, in the District of Co¬ 
lumbia, improved by the Shoreliam Building, determined 
to be entitled thereto, upon proper allowances being made 
herein of fees to counsel, commissions to trustees and other 
proper compensation, costs and expenses of said litigation, 
it is this 24th day of November, 1937. 
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ADJUDGED, ORDERED, and DECREED, That these 
causes be and the same hereby are referred to the Auditor 
of this Court, to be consolidated and heard together, to 
state the account of said trustees, and to report and deter¬ 
mine the rights of any and all persons to participate in the 
fund created and established herein and all issues and ques¬ 
tions necessary and proper to be determined in con- 

6 nection therewith, and to recommend to the Court 
proper allowances for attorneys’ fees, commissions, 

compensations, costs and other expenses, and to report the 
same to the Court as expeditiously as may be possible, and 
to that end, it is, 

FURTHER ORDERED and DECREED, that said Audi¬ 
tor shall set said causes for hearing during the week begin¬ 
ning December 19th, 1937, or as soon thereafter as may be 
possible, and shall cause notice of said hearing to be mailed 
to all of the persons parties to these proceedings or to 
their counsel of record and to each and every of the per¬ 
sons named in the lists of noteholders attached to the afore¬ 
said report of said trustees, and shall cause this order to be 
published twice a week for three successive weeks in the 
Washington Post newspaper published in the District of 
Columbia, and to be published in the Washington Law Re¬ 
porter once a week for two successive issues prior to the 
date fixed for said hearings. 

Bv the Court: 

DANIEL W. O’DONOGHUE 
Justice 

7 Petition for Allowance of Claim. 

Filed January 27 1938 

* * • 

The petition of THE WASHINGTON LOAN AND 
TRUST COMPANY, Trustee under the last will and testa¬ 
ment of CLARENCE B. RHEEM, deceased, dated and 
executed the 12th day of February, 1912, respectfully rep¬ 
resents, as follows: 

1. That it is the duly appointed Trustee under the last 
will and testament of CLARENCE B. RHEEM, deceased, 
dated and executed the 12th day of February, 1912, a copy 
of which is attached hereto, made a part hereof, marked 
“Exhibit A” and prayed to be read as a part hereof. 
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2. Petitioner is the holder of one hundred and twenty- 
seven (127) notes, described in the fourth paragraph of 
the Bill of Complaint filed in Equity Cause #54011 of the 
aggregate principal sum of one hundred twenty-six thou¬ 
sand five hundred ($126,500) dollars. A list of the num¬ 
bers of said notes and face value thereof is attached hereto, 
marked “Exhibit B” and prayed to be read and considered 
as a part hereof. 

3. Because the principal sum of said notes has not been 
paid to your petitioner, it believes that it should be allowed 
to participate pro rata in the fund created and established 
by, through and under the proceedings in the above entitled 
causes with the other creditors. 

Whereupon the premises considered petitioner prays: 

1. That it be allowed to participate pro rata in the funds 
created and established herein with other creditors to the 
extent of its claim as set forth above. 

2. For such other and further relief as the nature of the 
case may require. 

THE WASHINGTON LOAN AND 
TRUST COMPANY, 
a body corporate 

Bv W H BADEN 
* 

Vice President 

ARTHUR PETER 
ARTHUR C. KEEFER 

Attorneys for Petitioner 

8 District of Columbia: ss: 

Win. H. Baden, Vice President of The Washington Loan 
and Trust Company, being first duly sworn on oath deposes 
and says that he has read the foregoing petition by him 
subscribed and knows the contents thereof and verily be¬ 
lieves the facts therein stated to be true. 

HARRY W. GAUSS 
Notary Public, D. C. 


(Seal) 
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9 Filed March 28 1938 

In the District Court of the United States for the 
District of Columbia 

Equity No. 52,793 

Agnes Lee Colby, Plaintiff , 

vs. 

Higgs National Bank, Defendant. 
and 

Equity No. 54,011 
Otto Wehner, kt al, plaintiffs, 
vs. 

Riggs National Bank, Defendant. 

Report of the Auditor 

To the District Court of the United States for the 
District of Columbia: 

The Auditor, to whom the above-entitled causes were re¬ 
ferred, by order of November 24,1937, hereinafter set forth, 
respectfully reports as follows: 

1. On July 7, 1937, a decree was entered in Equity Cause 
No. 52,793, reading in part, as follows: 

#####«#• 

2. On the same date a similar decree was entered in 
Equity Cause No. 54,011. 

10 28. The undisputed facts concerning this claim are 
as follows: 

On December 5, 1928, The Washington Loan and Trust 
Company, as Trustee of the estate of Clarence B. Rheem, 
deceased, became the holder and owner of certain notes 
made by Harry Wardman and Thomas P. Bones, aggregat¬ 
ing $126£00, secured by a deed of trust on the Shoreham 
Office Building, to Luther A. Swartzell and Edmund D. 
Rheem, all of said notes being endorsed payable to the 
order of The Washington Loan and Trust Company as 
Trustee of the Estate of Clarence B. Rheem. The interest 
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on said notes was paid to The Washington Loan and Trust 
Company, as such Trustee, to January 1 , 1931 . On Jan¬ 
uary 7, 1931, Alfred H. Lawson, Vice President and Real 
Estate Officer of The Washington Loan and Trust Com¬ 
pany, learned that the deed of trust securing said notes had 
been released , but that payment of the notes had not been 
made to The Washington Loan and Trust Company; and 
said Lawson called said Edmund D. Rlieem, who was Execu¬ 
tive Vice President of the Swartzell, Rheem & Hensey Com¬ 
pany, (Huntt Exhibit 1), and asked him to see him about 
some of his notes, and told him, Rheem, that if the trusts 
had been released and paid, “We have got to have the 
money for them’’; and said Rheem replied, “I have not the 
money, but I reinvested the proceeds of these notes in other 
notes”, and said he would send those notes to him, Law- 
son. 

Said Lawson then informed said Rheem that “the notes 
representing the reinvestment of the funds would have to 
be sent at once.” On January 9, 1931, said Lawson wrote 
said Rheem a letter, as follows: 

“Mr. Edmund D. Rheem 
727 15th Street, N. W. 

Washington, D. C. 

Dear Mr. Rheem: 


The following are the deeds of trust which we discussed 
at your conference with me today: 


Broadmoor Corp. 11/15/28 Lot 51-50, Part Ad- 

to Rock Dunbarton— 

C. B. Rheem. $6,800 


A. W. Peters 
Wardman & Bones 


Hugh Woods 


8/4/27 Lots S, T, U, V & W, 

Sq. 755, M. P. Noyes 1,500 

8/1/28 Lots 14-15-16, Pt. 17- 

3, Sq. 219.126,500 

C. B. Rheem—M. V. 

Estler. 3,500 

4/25/27 Lot 119, Sq. 375— 

Meth. Home . 8,500 

C. B. Rheem. 6,000 
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J. McReynolds 


Lot 1-2-3-, Sq. 240 
C. B. Rheem. 

800 

B. H. Pavne 
•» 

6/30/25 

Lot 14-15, Sq. 2528— 
M. A. Cushing. 

2,000 

Wm. Kirkley 

2/28/30 

Part Parcel 31/30— 
E. O. Wvckoff. 

500 

1 hope that you 

will be able to arrange this matter on 


Monday without fail. 

Very truly yours, 

ALFRED H. LAWSON 
Vice President.” 

Thereafter, on January 12. 1931, one Brewer, an em¬ 
ployee of said Swartzell, Rheem & Hensev Company, in¬ 
formed said Lawson that said Rheem was sick, but that he, 
Brewer, had been instructed to deliver to him the reinvest¬ 
ments of the notes that had been paid, the following morn¬ 
ing. The next morning, January 13, 1931, said Brewer 
brought to said Lawson the reinvestments of the notes and 
told him that they were represented in notes of the Shore- 
ham Hotel Corporation; and at that time said Brewer de¬ 
livered to said Lawson notes of the Shoreham Hotel Cor¬ 
poration dated April 18, 1930, aggregating the sum of 
§215,000, all payable to the order of John H. Holmead and 
by him endorsed in blank, of which sum §162 J50 purported 
to be reinvestments of the proceeds received by said Swart¬ 
zell, Rheem & Hensey Company for notes held by The 
Washington Loan and Trust Company, as Trustee of the 
estate of said Clarence B. Rheem, including the above-men¬ 
tioned notes aggregating $126500, secured by said' 
12 deed of trust on the Shoreham Office Building. There 
after, Eulalie Rheem Rowe and said Edmund D. 
Rheem (mother and son, and life beneficiary and remainder¬ 
man, respectively, under the will of said Clarence B. 
Rheem), by a letter dated January 15,1931, authorized The 
Washington Loan and Trust Company to accept said Shore¬ 
ham Hotel Corporation notes “as a substitution in full” 
for the said Shoreham Office Building notes , “as an invest¬ 
ment for the estate of said Clarence B. Rheem”, said letter 
being as follows: 
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Washington, D. C. 

January 15, 1931 

The Washington Loan and Trust Company 
Trustee of the Estate of Clarence B. Rheem 
Washington, D. C. 

Gentlemen: 

You hold as trustee of the estate of Clarence B. Rheem, 
deceased, the following notes, the investment of the funds 
of said estate therein having been authorized by us and 
made at our request: 


D. L. Stern 

$7000.00 

Robert Allensworth 

9000.00 

Broadmoor Corporation 

6800.00 

H. P. Jones 

5850.00 

Wardman and Bones 

126500.00 

Hugh Woods 

6000.00 

Archie L. Straub 

1000.00 

Total 

$162,150.00 


We hereby direct you to accept as a substitution in full 
for the above notes, as an investment for said estate, viz., 
the notes of the Shoreham Hotel Corporation recently sent 
you at our request by Swartzell, Rheem and Hensey Com¬ 
pany, aggregating the sum of $162,150.00, being part of a 
total loan of $1,650,000.00, secured on one of the new units 
of the Shoreham Hotel, nearing completion and located on 
the south side of Calvert Street, west of Connecticut Ave¬ 
nue, in Washington, D. C. 

We are fully acquainted with the terms of the deed of 
trust securing said loan on the Shoreham Hotel, including 
the provisions thereof, authorizing the trustees to release 
the same upon the payment of the debts of Swartzell, Rheem 
and Hensey. We have satisfied ourselves as to the secur¬ 
ity for these notes, and we relieve you of all responsibility 
for making this investment. 

Very truly yours, 

EULALIE RHEEM ROWE 
EDMUND D. RHEEM. 
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13 Upon receipt of this letter, The Washington Loan 
and Trust Company accepted said notes of the 

Shoreham Hotel Corporation as a substitution in full for 
the Shoreham Office Building notes listed in said letter, as 
an investment for the estate of said Clarence B. Rheem, 
and on January 16, 1931, cancelled the said Shoreham Of¬ 
fice Building notes. 

The notes held by The Washington Loan and Trust Com¬ 
pany in its several fiduciary capacities aggregating 
$215,000.00, including the aforementioned Wardman and 
Bones notes aggregating $120,500.00 secured on said Shore¬ 
ham Office Building, were not returned to the office of said 
Swartzell, Rheem & Hensey Company, but were kept in the 
office of The Washington Loan and Trust Company, where 
thev still remain. All of said notes are marked “ cancelled” 
Jan. 16, 1931”. 

On January 26, 1931, said Swartzell, Rheem & Hensey 
Company filed a voluntary petition in bankruptcy in this 
Court and was adjudged a bankrupt. 

Thereafter, on or about March 30, 1931, The Washington 
Loan and Trust Company received a letter from said 
Eulalie Rheem Rowe and Edmund D. Rheem, sole bene¬ 
ficiaries of the estate of said Clarence B. Rheem, request¬ 
ing it to return said notes of the Shoreham Hotel Corpora¬ 
tion, aggregating $162,150.00, said letter being as follows: 

“March 30th, 1931 

The Washington Loan and Trust Co. 

Trustee Estate Clarence B. Rheem 
Washington, D. C. 

Gentlemen: 

On or about January 16th, 1931, we, as beneficiaries of 
the Estate of Clarence B. Rheem, approved your acceptance 
of certain notes of the Shoreham Hotel Corporation, aggre¬ 
gating $162,150.00, purporting to be secured by first trust 
on part of Lot 6 in Square 2138 which were sent to you on 
or about January 13,1931, by the office of Swartzell, Rheem 
& Hensey Co. as an investment for said Estate of Clarence 
B. Rheem, deceased. 

14 Since the delivery to you of these notes certain 
complications have arisen and we would request that 
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you return the notes to the Trustees of the Estate of the 
Swartzell, Rheem & Hensey Co., Bankrupt, in order that 
they may be distributed in accordance with the Court’s in¬ 
structions. 

Yours very truly, 

(s) EULALIE RHEEM ROWE 
(s) EDMUND D. RHEEM.” 

And on or about April 7,1931, The Washington Loan and 
Trust Company was requested by the trustees of said 
Swartzell, Rheem & Hensey Company, in bankruptcy, to 
return said Shorthorn Hotel Corporation notes, aggregat¬ 
ing $162,150.00 , so that they could be restored to the former 
owners, according to the records of said Swartzell, Rheem 
& Hensey Company. 

Thereupon, on April 13, 1931, said notes of the Shoreham 
Hotel Corporation were voluntarily surrendered to the 
trustees of said Swartzell, Rheem & Hensey Company, in 
bankruptcy, and thereafter were delivered by said trustees 
in bankruptcy, to the owners thereof, pursuant to an order 
passed in the bankruptcy cause. 

Said notes of the Shoreham Hotel Corporation, in sums 
aggregating $120,000, were delivered by said trustees in 
bankruptcy to persons who became the owners thereof as 
a result of reinvestments of the proceeds of Shoreham Of¬ 
fice Building notes, made for them by said Swartzell, Rheem 
& Hensey Company. 

It will be observed that this claim of the Estate of Clar¬ 
ence B. Rheem, deceased, was explained and discussed at 
the hearings held December 22, 1937, and January 12,1938; 
(See R., Vol. 1, pp. 70-82; and Vol. 3, pp. 158-202). 

29. Upon consideration, the Auditor finds, as a conclu¬ 
sion of law, that the acceptance by the Estate of Clarence 
B. Rheem, deceased, of said notes of the Shoreham Hotel 
Corporation and the cancellation of the notes secured on 
the Shoreham Office Building, in the manner pointed out 
above, operated to extinguish said notes secured on the 
Shoreham Office Building; and that, on the showing made, 
neither the cancelled notes, nor the debt represented 
15 thereby, can be made the basis of a valid claim by 
the Estate of said Clarence B. Rheem, deceased, for 
participation in the fund established in these proceedings. 
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The Auditor accordingly recommends that the above-men¬ 
tioned claim of The Washington Loan and Trust Company, 
as Trustee of said estate, be disallowed. 

The Claim of The Washington Loan and Trust Company, as 

Executor of the Last Will of Mae V. Estler, Deceased. 

30. The claim of The Washington Loan and Trust Com¬ 
pany, as Executor of the will of Mae V. Estler, deceased, 
was explained at the hearing held January 12, 1938, (See 
R., Vol. 3, p. 202-206), as follows: 

Mr. Keefer: 

Mae V. Estler had made certain investments during her 
lifetime in real estate notes with the firm of Swartzell, 
Rheem and Hensey Company. Among others were notes 
of $3500 on the Shoreham Office Building. Those notes 
came into her hands—the Washington Loan and Trust 
Company was appointed executor on September 4,1929, and 
there came into its hands as executor of the Estate of Mae 
V. Estler Shoreham Office Building notes aggregating the 
sum of $3500. Those notes remained in the possession of 
The Washington Loan and Trust Company as executor of 
this estate; and all the facts relating to the delivery to The 
Washington Loan and Trust Company of Shoreham Hotel 
notes by representatives of the firm of Swartzell, Rheem 
and Hensey Company relate to the Estler notes. 

The $ 3500 Shoreham Office Building notes being in the 
hands of The Washington Loan and Trust Company with 
other notes which were held . amounting in all to $6/>00, 
were, on the 12th day of January, 1931, attempted to be re¬ 
invested by the substitution of Shoreham Hotel Corporation 
notes which were delivered under the same circumstances 
as the notes referred to in the estate of Clarence B. Rheem. 

The Washington Loan and Trust Company as executor 
continued to hold those notes. A demand was made on the 
Washington Loan and Trust Company as executor by the 
persons purporting to be the owner of the Shoreham Hotel 
notes which had been accepted or which had been received 
by The. Washington Loan and Trust Company in payment 
of the Shoreham Office Building notes in the sum of $3500. 

On the 20th day of July, 1931, after demands had been 
made, an agreement was entered into by The Washington 
Loan and Trust Company in several of its fiduciary capaci- 
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ties, including its representation of the Estate of Mae V. 
Estler, by the terms of which it was agreed that a test case 
would be filed in this court by one of the noteholders against 
The Washington Loan and Trust Company if the deter¬ 
mination finally of that case was in favor of the noteholders, 
The Washington Loan and Trust Company would give back 
to all of the noteholders who were a party to the stipula¬ 
tion—and that stipulation was entered into to prevent a 
multiplicity of suits; is tliat right, Mr. Ottenberg? 

16 Mr. Ottenberg. Yes. 

Mr. Keefer. That case was determined by the 
Court of Appeals of the District in favor of the noteholders, 
and The Washington Loan and Trust Company gave back 
to the parties who were such noteholders on July 12,1931, 
their Shoreham Hotel notes; and in this particular case 
The Washington Loan and Trust Company held the $ 3500 
in Shoreham Hotel notes as a purported reinvestment of 
funds arising from Shoreham Office Building notes. They 
kept those notes under that agreement and when the matter 
was litigated and it was determined they were not the hold¬ 
ers and owners of those notes, the notes were returned to 
the owners thereof, as shown by the records of the Swart- 
sell, Rheem and Hensey Company by reason of receipts 
which they had issued for those notes. So that the Wash¬ 
ington Loan and Trust Company does not now have Shore¬ 
ham Hotel notes in the sum of $3500, but has delivered 
those Shoreham Hotel notes to the owners, but it still has 
a claim for $3500, arising by reason of the investment which 
May V. Estler had made in the Shoreham Office Building 
notes and for which she received nothing but Shoreham 
Hotel Corporation notes, and which Shoreham Hotel notes 
were delivered by reason of the litigation which took place, 
to the legal and lawful owners thereof. So that the Estate 
of Mae V. Estler does not now have anything for the $3500 
which she had invested in the Shoreham Office Building 
notes, her name appearing on this list as being the owner 
of the notes, and by reason of the litigation referred to, and 
the agreement to prevent a multiplicity of suits. 

We filed a claim for the Estler Estate in the bankruptcy 
cause of Swartzell, Rheem and Hensey Company. 

Mr. Drury. Based upon the Shoreham Office Building 
notes? 
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Mr. Keefer. Based upon t lie Shoreham Office Building 
notes. In that claim there were included certain other 
things. 

Now, the record concerning that entire case is in this 
Coivgill case. Those are the facts which I am able to pro¬ 
duce, excepting one addition, and that is that these notes, 
if your Honor please, went to A. W. Grimsby—that is, the 
Shoreham Hotel notes, and by the return of those notes to 
A. W. Grimsby, on this record which has been identified, 
was the owner of Shoreham Hotel notes 1267 1268, and 
1269, each in the sum of $500. 

Those notes of A. W. Grimsby were left at the office of 
Swartzell, Rheem and Hensey Company for safe keeping. 
Those notes with other notes that he held were reinvested 
with notes that she held on the Shoreham Office Building. 
Three notes each in the sum of $800, which were reinvested 
in Shoreham Hotel notes, resulted from her original invest¬ 
ment in the Shoreham Office Building notes. And they 
gave back to A. IT 7 . Grimsby three notes each in the sum of 
$500 which Grimsby owned as a result of that investment 
in notes of the Shoreham Office Building. I point that out, 
and it is on this list, if your Honor please ( indicating). 

Now, I am able to prove all of the facts that I have fust 
stated, unless it can be agreed upon. 

Mr. Drury. Subject to Mr. Ottenberg’s correction. 1 
can not add anything to it. 

Mr. Ottenberg. Those facts, 1 think, are substantially 
correct. 

Mr. Keefer. Everything in connection with the record, 
so far as the Coivgill case is concerned, the Coivgill and the 
Estler notes are practically on the same footing. 

17 Mr. Borchardt. The record you are directing at¬ 
tention to is the record in the Cow gill case? 

Mr. Keefer. Yes, sir. 

31. The facts presented seem to be identical with those 
of the “Cowgill Case”, referred to above, the correct title 
of which is The Washington Loan and Trust Company v. 
Cowgill. In that case, reported in 66 App. D. C., at page 
89, Mr. Chief Justice Martin, writing for the Court of Ap¬ 
peals, said inter alia: 

“It is disclosed by the record that on May 19, 1930, 
Swartzell, Rheem & Hensey Company purchased with funds 
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deposited with it by Perry B. Cowgill, appellee’s decedent, 
the promissory note now in question, and notified Cowgill 
of the purchase, and that the Company would retain the 
custody of the note for safe-keeping as his property and 
subject to his order; and that the note was then placed in 
an envelope which was indorsed as follows: “Property of 
P. B. Cowgill, for safe keeping”; and that the envelope 
with its inclosure was placed in the vault of the bank to be 
safely kept as the property of Mr. Cowgill. 

Afterwards, to wit, on January IS, 1931, a bookkeeper of 
Swartzell, Rheem <£ Hensey Company, acting by order of 
Mr. Brewer, a vice president of the company, without the 
knowledge or consent of Mr. Cowgill, wrongfully, fraudu¬ 
lently, and criminally abstracted the note from the envelope 
in which it was theretofore inclosed, and wrongfully and 
fraudulently placed, it in a different envelope which he in¬ 
scribed as follows: **Estate of Alice A. Hercus > \ This 
action was taken without any consideration moving to Cow- 
gill, and equally without the knowledge of the administra¬ 
tor of Miss JIercus, and ivithout any consideration moving 
from her estate. The note simply became stolen property 
in the possession of Swartzell, Rheem & Hensey Company. 

Afterwards, on the same day the note was delivered to 
the Washington Loan & Trust Company by Mr. Brewer 
under circumstances which will next be explained. 

It is necessary first to explain a procedure which seems 
to have been frequently followed by Swartzell, Rheem & 
Hensey Company when making a loan of large size, sub¬ 
divided into many small notes. Sitch notes were usually 
secured by a single deed OF trust executed and delivered 
to Swartzell, Rheem. <£ Hensey as trustee. In many such 
cases the deed of trust contained a provision whereby the 
trustee was authorized to cancel it of record without the 
production of the trust notes duly cancelled, or other proof 
of the payment of such notes. It is clear that such a pro¬ 
cedure would admit of serious abuses inasmuch as such a 
deed of trust might be cancelled of record by the trustee 
without the actual payment of all of the notes thereby se¬ 
cured, and the holders of some or many of the notes might 
thereby be deprived of their security without their knowl¬ 
edge or consent. 


l 
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It was also a common practice with Swartzell, Rheem & 
Hensey Company in taking such trust notes to cause the 
same to be made payable to the order of John II. Holmead, 
secretary of the company , and to cause the latter at 
18 the same time to indorse the notes in blank , thereby 
making them payable to bearer. Notes thus in¬ 
dorsed. in many cases , were sold to customers of Swart¬ 
zell, Rheem & Hensey Company and possession thereof re¬ 
tained by the company in order that it might collect the 
interest and principal of the notes when due and upon pay¬ 
ment of the notes to reinvest the proceeds in their discre¬ 
tion for the benefit of the owners of them. In such case 
the company would retain the reinvestment note for safe¬ 
keeping 1 as before, and would immediately send a written 
receipt for the same to the owner. Cf. Rhoderick v. Swart¬ 
zell, 62 App. D. C. 180, 65 F. (2d) 813; Simpson v. Stern, 63 
App. D. C. 161, 70 F. (2d) 765. 

It appears that in 1927, defendant’s testatrix, Alice A. 
Hercus, acquired through Swartzell, Rheem & Hensey 
Company two deed of trust notes of $1000 each, dated 
July 30, 1927, executed as maker by Howard A. Schladt, 
payable three years after date. The Schladt deed of trust 
was released of record June 13, 1929, but in fact the notes 
then held bv Miss Hercus, secured by the trust, were not 
paid. The maturity date of the Schladt notes was July 
30, 1930. Letters testamentary on the Hercus estate were 
issued to the defendant on August 27, 1930. The Schladt 
notes came into the defendant’s possession September 8, 
1930. Although the notes were overdue when received, the 
defendant made no demand for their payment until Jan¬ 
uary, 1931, and then only under the unusual conditions here¬ 
inafter shown. 

It appears that on January 6, 1931, the Washington Loan 
& Trust Company in conjunction with another bank made 
a loan in the sum of $500,000 to Swartzell, Rheem & Hensey 
Company secured by the deposit as collateral of a deed of 
trust for $650,000 upon the Printcraft Building. Imme¬ 
diately afterwards it was discovered by Alfred H. Lawson, 
the vice president and real estate officer of the trust com¬ 
pany, who was himself a lawyer, that a note called the 
Woods note, then held by the trust company, secured by a 
prior deed of trust upon the Printcraft Building, had never 
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been paid, although the deed of trust securing it had been 
canceled of record by Swartzell, Rheem & Hensev Company. 
Acting upon this information, Mr. Lawson caused an in¬ 
vestigation to be made into the trust accounts of the Wash¬ 
ington Loan & Trust Company with Swartzell, Rheem & 
Hensev Company, and it was discovered that in twelve 
other instances loans were held by the trust company se¬ 
cured bv deeds of trust which had been canceled bv Swart- 

V *• 

zell, Rheem & Hensev Company without the payment of 
the notes. These notes all remained unpaid. Mr. Lawson 
discovered that the aggregate of these unpaid notes wherein 
the trust deed securing them had been canceled by the 
Swartzell, Rheem & Hensey Company and which were held 
by the Washington Loan & Trust Company amounted to 
about $156,000. Acting for the trust company, Mr. Law- 
son immediately applied to Swartzell, Rheem & Hensey 
Company for a settlement of the notes thus left unsecured 
by reason of the cancellation of the trust deeds by that 
company. Mr. Rheem, vice president of the company, 
thereupon represented that the notes had been in fact paid 
to Swartzell, Rheem & Hensey Company and the proceeds 
had been reinvested in other securities which were held by 
that company for the payees of the notes. Thereupon Mr. 
Lawson demanded of Swartzell, Rheem & Hensey Company 
that tliev deliver to him the securities in which such re- 
investments had been made. In response to this demand 
various securities were sent by Swartzell, Rheem & Hensey 
Company to the Washington Loan & Trust Company 
19 with the assurance that these were the reinvestment 
securities. Among these was the note now in ques¬ 
tion, to wit, the note of the Shoreham Hotel Corporation 
in the sum of $2000 which was represented to be the re¬ 
investment of the proceeds of the Schladt notes thereto¬ 
fore paid to the Swartzell, Rheem & Hensey Company. 
This note was accepted without question by Mr. Lawson, 
acting for the Washington Loan & Trust Company as an 
asset already belonging to the estate of Miss Hercus pro¬ 
duced as a reinvestment of the proceeds of the Schladt 
notes which theretofore had been paid by Schladt to the 
Swartzell, Rheem & Hensey Company. 

It was in this manner that the Sho reham note now in 
question came into the possession of the Washington Loan 


20 WASH. LOAN AND TRUST CO. VS. AGNES LEE COLBY ET AL. 

Trust Company, not as a ?.< qotiation of the note or pur¬ 
chase of it by the Washington Loan & Trust Company as 
executor for the He reus Estate. In fact the note was all 
the time the property of Cowgill, and the use thus made of 
it by Swart sell. Rheem & Hensey Company was wrongful, 
fraudulent. and criminal. 

It may be added that afterwards other irregular can¬ 
cellations of deeds of trust by Swartzell, Rheem & Hensey 
Company amounting in the aggregate to more than $200,000 
without the payment of the notes secured by such deeds 
were discovered and that Swartzell, Rheem & Hensey Com¬ 
pany went into bankruptcy about two weeks later, also that 
Mr. Rheem was sentenced to serve a term in prison. 

32. On the facts stated, and the opinion quoted, the Audi¬ 
tor finds that the Estate of said Mae V. Estler, deceased, is 
the owner of the above-described Shoreham Office Building 
notes, aggregating $.3500.00; and that The Washington 
Loan & Trust Company, as the Executor of Mrs. Estler’s 
will, is entitled to participate in the fund established herein 
to the extent of $3500.00. on a pro rata basis with the other 
Shoreham Building noteholders. 

33. In Schedule hereto annexed, the Auditor is list¬ 
ing the names of all persons found to be entitled to par¬ 
ticipate in the fund created and established in these causes, 
together with the amounts of their respective claims and 
the numbers of the notes held by them, respectively, and 
the names of their attorneys. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor. 

Mar 28 1938 

20 Exceptions of The Washington Loan and Trust Com¬ 
pany, Trustee Under the Last Will and Testament of 
Clarence B. Rheem, Deceased, to Report of the Auditor. 

Filed April 6- 1938 

# • • 

Comes now The Washington Loan and Trust Company, 
Trustee under the last will and testament of Clarence B. 
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Rheera, deceased, and excepts to the findings of the Audi¬ 
tor as set forth in paragraphs 28, 29, 33 and Schedule “B” 
of his report and for reasons therefor says: 

1. The Auditor in paragraph 28 has failed to set forth 
that the Shoreham Hotel Corporation notes were in the 
custodial care of the Swartzell, Rheem and Hensey Com¬ 
pany and were wrongfully and fraudulently abstracted from 
envelopes in which they were inclosed, and at the time of 
their delivery to The Washington Loan and Trust Com- 
panq, the Swartzell, Rheem and Hensey Company was not 
the owner of said notes and the taking and delivery of said 
notes was without the consent or knowledge of the owners 
thereof. 

2. That the findings of the Auditor as set forth in para¬ 
graph 29 of his report are contrary to the evidence pre¬ 
sented in support of the claim of this exceptant. 

3. That the Auditor erred in paragraph 29 of his report 

in finding as a conclusion of law that the acceptance 
21 by the estate of Clarence B. Rheem, deceased, of the 
notes of the Shoreham Hotel Corporation and the 
cancellation of the notes secured on the Shoreham Office 
Building, in the manner pointed out in paragraph 28 of his 
report, operated to extinguish said notes secured on the 
Shoreham Office Building; and that, on the showing made, 
neither the cancelled notes, nor the debt represented there¬ 
by, can be made the basis of a valid claim by the estate of 
said Clarence B. Rheem, deceased, for participation in the 
fund established in these proceedings. 

4. That the Auditor erred in paragraph 29 of his report 
in not allowing the claim of The Washington Loan and 
Trust Company as Trustee of the estate of Clarence B. 
Rheem in the sum of $126,500. 

5. That the Auditor erred in paragraph 29 of his report 
in not allowing The Washington Loan and Trust Company, 
Trustee of the estate of Clarence B. Rheem, to participate 
in the fund established in these proceedings. 

6. That the Auditor erred in paragraph 33 of his report 
and Schedule “B” attached thereto in not including as 
one of the persons entitled to participate in the fund created 
and established in this cause The Washington Loan and 
Trust Company as Trustee of the estate of Clarence B. 
Rheem. 



22 WASH. LOAN AND TRUST CO. VS. AGNES LEE COLBY ET AL. 

7. That the Auditor erred In paragraph 33 of his report 
and Schedule “B” attached thereto in not including as one 
of the persons entitled to participate in the fund created 
and established in this cause The Washington Loan and 
Trust Company as Trustee of the estate of Clarence B. 
Rheem, to the extent of $126,500, represented by Shoreham 
Office Building notes numbered 1123 to 1248, both inclusive, 
each for the sum of $1000, and note numbered 1884 for the 
sum of $500. 

ARTHUR PETER 
ARTHUR C KEEFER 
Attorneys for The Washington 
Loan and Trust Company, 
Trustee under the last will and 
testament of Clarence B. 
Rheem, deceased. 

22 Stipulation of Counsel 

Filed June 28 1938 

* * * 

It is hereby stipulated and agreed between Marcus Bor- 
ehardt and Arthur Drury, counsel for the plaintiffs in the 
above entitled causes, and Arthur Peter and Arthur C. 
Keefer, counsel for The Washington Loan and Trust Com¬ 
pany, Trustee under the last will and testament of Clarence 
B. Rheem: 

1. That paragraph twenty-eight (28)- of the Report of 
the Auditor, filed in these causes on March 28, 1938, be 
supplemented by adding thereto the following:— 

The Shoreham Hotel Corporation notes dated April 18, 
1930, aggregating $215,000, which were delivered by the 
Swartzell, Rheem and Hensey Company to The Washing¬ 
ton Loan and Trust Company on January 13, 1931, were in 
the custodial care of Swartzell, Rheem and Hensey Com¬ 
pany and were wrongfully and fraudulently abstracted by 
the Swartzell, Rheem and Hensey Company from enve¬ 
lopes in which they were enclosed, and at the time of the 
delivery of said notes to The Washington Loan and Trust 
Company Swartzell, Rheem and Hensey Company was not 
the owner of said notes and the taking and delivery thereof 
by the said Swartzell, Rheem and Hensey Company was 
without the consent or knowledge of the owners. 
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2. That exception No. 1 of The Washington Loan 

23 and Trust Company as trustee under the last will 
and testament of Clarence B. Rheem, deceased, to 

the Auditor’s report is hereby withdrawn. 

MARCUS BORCHARDT 
Attorney for Plaintiff 
Equity #52793 

ARTHUR P DRURY 
Attorney for Plaintiff 
Equity #54011 

ARTHUR PETER 

ARTHUR C KEEFER 
Attorneys for The Washing¬ 
ton Loan and Trust Company, 
trustee under the last will and 
testament of Clarence B. 
Rheem, deceased. 

24 Order Overruling Exceptions to Auditor’s Report 

and Authorizing Partial Distribution of Funds, 
etc. 

Filed June 28 1938 

# * # 

These causes coming on to be heard upon the exceptions 
filed by the Washington Loan and Trust Company, trustee 
under the last will and testament of Clarence B. Rheem, de¬ 
ceased, to the report of the auditor filed in the above en¬ 
titled causes on March 28, 1938, insofar as said report dis¬ 
allows the claim of said Washington Loan and Trust Com¬ 
pany, as said trustees, and denies to it the right to partici¬ 
pate in the fund established herein, by reason of its claimed 
ownership of $126,500. of the promissory notes involved 
herein, made by Wardman and Bones, dated August 1, 
1928, and formerly secured by deed of trust upon the Shore- 
ham Building, and said exceptions having been fully ar¬ 
gued to the Court upon the report of said auditor as sup¬ 
plemented by the stipulation of counsel filed herein, and 
the same being considered by the Court, it is this 28th day 
of June, 1938, 
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ADJUDGED, ORDERED and DECREED as follows: 

1. That the exceptions Hied by the said Washington Loan 

and Trust Company, trustee under the last will and 

25 testament of Clarence B. Rheem, deceased, to the re¬ 
port of the auditor filed herein on March 28, 1938, 

be, and the same hereby are, severally overruled, and said 
report hereby is, in all respects ratified and confirmed, as 
supplemented by said stipulation. 

2. That the findings and conclusions, as stated in the 
aforesaid auditor’s report relating to the aforesaid claim 
of the Washington Loan and Trust Company, trustee, as 
supplemented by said stipulation, shall stand as the find¬ 
ings of fact and conclusions of law of this Court, if the 
same be necessary herein. 

And it further appearing to the Court that an appeal is 
to be noted and perfected from so much of this decree as 
overrules said exceptions and ratifies and confirms the por¬ 
tion of said report denying the claim of the said Washing¬ 
ton Loan and Trust Company, as said trustee, to partici¬ 
pate in the distribution of the fund established herein, but 
that counsel for said Washington Loan and Trust Com¬ 
pany, trustee, have no objections to the ratification of said 
report in all other respects and to a partial distribution of 
the said fund to the noteholders found in and by said au¬ 
ditor’s report to be entitled thereto, provided sufficient 
thereof is reserved to pay to the said Washington Loan and 
Trust Company, trustee as aforesaid, its proportionate 
part of said fund in the event this decree should be finally 
reversed and the Washington Loan and Trust Company, 
as said trustee, held to be entitled to participate in said 
fund pro rata; and it further appearing from the records 
of these causes that a distribution at this time of a sum 
equal to 18% of the holdings of Shoreham Building notes 
as set forth in the report of said auditor will leave in the 
possession of the trustees appointed herein a sum amply 
sufficient to protect the interests of the said Washington 
Loan and Trust Company, as said trustee, and to defray 
the probable costs of any proceedings on appeal and ex¬ 
penses incident to the distribution of said fund, it is, there¬ 
fore, FURTHER ADJUDGED, ORDERED and DE¬ 
CREED, 


WASH. LOAN AND TRUST CO. VS. AGNES LEE COLBY ET AL. 25 

26 3. That Arthur P. Drury and Marcus Borchardt, 
the trustees appointed herein, be, and they hereby 

are, authorized and directed to pay to the persons named 
in Schedule B attached to the aforesaid auditor's report, 
or, upon evidence satisfactory to said trustees, to the re¬ 
spective successor or successors to the interests of such 
persons named in said schedule, a sum equal to eighteen 
percent (18%) of their holdings of Shoreham Building 
notes as listed in said Schedule, such payments to be made 
to such persons, or through their attorneys designated in 
said Schedule, upon the presentation of the notes held by 
such persons or, in the absence thereof, upon the presenta¬ 
tion of other evidence of ownership satisfactory to said 
trustees; the balance remaining of said fund after the mak¬ 
ing of said distribution to be held by said trustees pending 
the outcome of the aforesaid appeal from this decree, and 
be subject to further orders of this Court. 

By the Court: 

ALFRED A. WHEAT 
Chief Justice. 

No objection to the partial distribution herein ordered to 
be paid by the Trustees, reserving, however, the right of 
appeal from said decree as hereinafter noted. 

ARTHUR PETER 
By K 

ARTHUR C. KEEFER 
Attorneys for Washington 
Loan and Trust Company , 
trustee under the will of 
Clarence B. Rheem, Deceased. 

From so much of the foregoing order and decree over¬ 
ruling the exceptions of the Washington Loan and Trust 
Company, trustee as aforesaid, to said auditor’s report as 
supplemented by said stipulation and confirming said re¬ 
port, and denying to it the right to participate in the fund 
created herein and the conclusions of law upon 

27 which it is based, the said Washington Loan and 
Trust Company, trustee of the estate of Clarence B. 

Rheem, deceased, notes an appeal to the United States 
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Court of Appeals for the District of Columbia, which is 
hereby noted and allowed and the undertaking: for costs on 
such appeal is hereby fixed at $100, or in lieu thereof a cash 
deposit of $50. in the Registry of the Court. 

ALFRED A. WHEAT 
Chief Justice 


June 28-1938. 


Memorandum 


$50 deposit in lieu of bond on appeal. 


28 District Court of the United States for the 

District of Columbia 

Tuesday, June 28, 1938. 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

* * # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the Washington Loan & 
Trust Company by its attorney presents to the Court its 
Bill of Exceptions taken at the trial of this cause, and 
prays that the same be signed and made of record nunc pro 
tunc, which is hereby accordingly done. 

ALFRED A. WHEAT, 

Chief Justice. 

29 Stipulation of Counsel 

Filed July 1-1938 

* * # 

It is hereby stipulated and agreed between Marcus Bor- 
chardt and Arthur Drury, counsel for plaintiffs in the 
above entitled causes, and Arthur Peter and Arthur C. 
Keefer, counsel for The Washington Loan and Trust Com¬ 
pany, Trustee under the last will and testament of Clar¬ 
ence B. Rheem, as follows:— 

1. That The Washington Loan and Trust Company, 
Trustee of the estate of Clarence B. Rheem, referred to in 
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paragraph twenty-eight (28) of the Auditor’s report, filed 
herein on March 28, 1938, was appointed such trustee by 
the last will and testament of Clarence B. Rheem, deceased, 
dated and executed the 12th day of February, 1912, as fol¬ 
lows : 

“I, Clarence B. Rheem, of the City of Washington in the 
District of Columbia, do hereby make, publish and declare 
this as and for my last will and testament, revoking any 
former wills by me made. 

First:—I direct that my funeral expenses, doctor’s bills 
and just debts shall be paid, that a suitable family burial 
site—preferably in Rock Creek Cemetery—shall be pur¬ 
chased, at a cost not exceeding Three hundred and fifty 
Dollars and that a family tombstone shall be provided, at 
a cost not exceeding Five hundred Dollars; 

Second:—I direct that my wife, Eulalie Donner Rheem, 
be paid the sum of Two hundred Dollars ($200) a month 
until the expiration of thirteen months after my decease 
when the trust hereinafter provided shall become opera¬ 
tive; 

30 Third:—After payment of the items hereinbefore 

mentioned, I direct that My Executors, hereinafter 
named, shall turn over all the remainder of my estate and 
property, real, personal and mixed, and wheresoever the 
same may be situated, to the Washington Loan and Trust 
Company, of Washington, D. C., to be held in trust to pay 
over to my wife, Eulalie Donner Rheem, the entire net in¬ 
come therefrom during her natural life. Upon the death of 
my said wife, I direct that said the Washington Loan and 
Trust Company shall hold my said estate in trust for my 
son, Edmund Donner Rheem, and pay over to him the en¬ 
tire net income therefrom until he shall have reached the 
age of Thirty years when the whole of said estate, real, per¬ 
sonal and mixed, shall be turned over to him, the same to be 
his absolutely and his heirs and assigns. I hereby empower 
said Trustee, in its discretion, to dispose of any of my said 
real or personal estate at any time that it may be deemed 
wise to do so during the period of its said trust and rein¬ 
vest the proceeds in good securities—preferably in well- 
secured first deed of trust real estate loans—holding said 
securities in trust as part of my estate to be administered 
as hereinbefore directed. 
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Fourth:—I hereby nominate, constitute and appoint my 
said wife, Eulalie Donner Rheem, and my friend and asso¬ 
ciate, George W. F. Swartzell, to be respectively the Execu¬ 
trix and Executor of this my last will and testament, and 
request that they be permitted to serve without giving any 

bond other than such as mav be absolutelv necessarv and 

• * » 

indispensable under the laws then in force. 

In Testimony Whereof, I have hereunto set my hand and 
affixed my seal this Twelfth (12th) day of February, A. I). 
1912. 

CLARENCE B. RHEEM (seal) 

Signed, sealed, published and declared as and for his 
last will and testament by the above-named testator, Clar¬ 
ence B. Rheem, in the presence of us, who, in his presence, 
at his request, and in the presence of each other, hereunto 
subscribe our names as attesting witnesses thereto. 

Luther A. Swartzell 727 15th St. NAY. Washington, I). C. 
George F. Hunt “ “ “ “ ““ “ “ 

John H. Holmead “ “ “ “ “ “ “ ” 

2. That the requests of the trustees of Swartzell, Rheem 
and Hensev Company in bankruptcy for the return of the 
Shoreham Hotel notes aggregating $162,150.00, referred to 
in the Auditor’s report, were in writing dated the 7th day 
of April, 1931, and the 9th day of April, 1931, and are as 
follows:— 

“Swartzell, Rheem & Hensey Co. 

Washington, D. C. 

April 7, 1931. 

Washington Loan & Trust Co., 

For the Estate of Clarence B. Rheem 
Washington, D. C. 

Gentlemen: 

It appears from our records that on or about January 
13, 1931, upon your request as above, there were delivered 
to you notes of the Shoreham Hotel Corporation ag- 
31 gregating $162,150.00. These securities were appar- 
entlv delivered in error and should be restored to 
the former owners, according to the records of this office, 
who hold receipts for these notes placed here in custodial 
care. 
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Under order of the Court we are directed to return all 
unreleased notes supposed to be in our possession, and we 
are preparing- to begin the returns in fulfilment of that 
order on Thursday of this week. 

If it is your intention to return these securities which ap¬ 
pear legally to belong to the holders of the receipts, will 
you kindly make arrangements to let us have such securi¬ 
ties before the date indicated. 

Very truly yours, 

HENRY P. BLAIR 
J. 0. PEYSER 
M. M. DOYLE 

Trustees for Swartzell Rheem, 
HPB:MRP & Hensey Company.” 

“Swartzell, Rheem & Hensey Co. 

Washington, D. C. 

April 9, 1931. 

Arthur Peter, Esq., 

Washington Loan & Trust Co., 

Washington, D. C. 

Dear Mr. Peter: 

I am enclosing herewith copies of the petition and order 
we are filing in the matter of the return to the custodial 
files of the bankrupt of certain withdrawn notes. 

Very truly vours, 

HENRY P. BLAIR, JULIUS I. 
PEYSER and MICHAEL M. 
DOYLE, Trustees, Swartzell, 
Rheem & Tlensey Company, 

Enc. By HENRY P. BLAIR 

MMDrMRP Trustee 

3. That evidence adduced at the hearing before the Audi¬ 
tor disclosed the fact that Edmund D. Rheem was adjudi¬ 
cated a bankrupt by the Supreme Court of the District of 
Columbia (now the District Court of the United States for 
the District of Columbia) in bankruptcy cause 
32 #2462, and George C. Shinn, trustee, pursuant to 

an order passed by the bankruptcy court on July 
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28, 1934, sold to H. Rozier Dulany, Jr., all of his estate as 
trustee in bankruptcy in the estate of Clarence B. Rheem, 
deceased. 

MARCUS BORCHARDT 
Attorney for Plaintiffs 
Equity Cause No. 52,793 

ARTHUR P DRURY 
Attorney for Plaintiffs 
Equity Cause No. 54,011 

ARTHUR PETER 

ARTHUR C. KEEFER 
Attorneys for The Washington 
Loan and Trust Company, 
Trustee under the last will and 
testament of Clarence B. 
Rheem . 

33 Assignment of Errors 

Filed July 8 1938 

* * * 

Now conies The Washington Loan and Trust Company, 
Trustee under the last will and testament of Clarence B. 
Rheem, deceased, and assigns for review on appeal errors 
by the trial court in the following particulars: 

1. That the Court erred in finding as a conclusion of law 
that the acceptance by the estate of Clarence B. Rheem, de¬ 
ceased, of the notes of the Shoreham Hotel Corporation 
and the cancellation of notes secured on Shoreham Office 
Building in the manner pointed out in paragraph 28 of the 
Auditor’s report, filed in these causes on the 28th day of 
March, 1938, as supplemented by stipulation of counsel 
filed in said causes on the 28th day of June, 1938, operated 
to extinguish said notes secured on the Shoreham Office 
Building, and that neither the cancelled notes, nor the debt 
represented thereby, can be made the basis of a valid claim 
by the estate of Clarence B. Rheem, deceased, for partici¬ 
pation in the fund established in these proceedings. 

34 2. That the Court erred in not allowing the claim 
of The Washington Loan and Trust Company, trus¬ 
tee under the last will and testament of Clarence B. Rheem, 
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deceased, in the sum of one hundred twenty-six thousand 
five hundred ($126,500) dollars. 

3. That the Court erred in not allowing- The Washing¬ 
ton Loan and Trust Company, trustee under the last will 
and testament of Clarence B. Rheem, deceased, to partici¬ 
pate in the fund established in these proceedings. 

4. That the Court erred in not including in Schedule B 
of the Auditor’s report, filed in these causes on March 28, 
1938, as one of the persons entitled to participate in the 
fund created and established in these causes The Washing¬ 
ton Loan and Trust Company, trustee under the last will 
and testament of Clarence B. Rheem, deceased. 

5. That the Court erred in not including in Schedule B 
of the Auditor’s report, filed herein on March 28, 1938, as 
one of the persons entitled to participate in the fund cre¬ 
ated and established in these causes The Washington Loan 
and Trust Company, trustee under the last will and testa¬ 
ment of Clarence B. Rheem, deceased, to the extent of one 
hundred twenty-six thousand five hundred ($126,500) dol¬ 
lars, represented by Shoreham Office Building notes num¬ 
bered 1123 to 1248, both inclusive, each for the sum of one 
thousand ($1000) dollars, and note numbered 1844 for the 
sum of five hundred ($500) dollars. 

6. The Court erred in severally overruling exceptions 2, 
3, 4, 5, 6 and 7 of The Washington Loan and Trust Com¬ 
pany, trustee under the last will and testament of Clarence 
B. Rheem, deceased, to the report of the Auditor filed in 
these causes on March 28, 1938. 

7. That the Court erred in ratifying and confirming the 

report of the Auditor filed in these causes on March 
35 28, 1938, as supplemented by stipulation of counsel 

filed herein on June 28, 1938, over the objection and 
exception of The Washington Loan and Trust Company, 
trustee under the last will and testament of Clarence B. 
Rheem, deceased. 

ARTHUR PETER 
ARTHUR C. KEEFER 
Attorneys for The Washing¬ 
ton Loan and Trust Company , 
trustee under the last will and 
testament of Clarence B. 
Rheem, deceased. 
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Service and copy of the foregoing assignment of errors 
acknowledged this 8th day of July, 1938. 

MARCUS BORCHARDT 
Attorney for plaintiffs 
Equity No. 52,793 

ARTHUR P DRURY 
Attorney for plaintiffs 
Equity No. 54,011 

36 Designation of Record on Appeal 

Filed July 13 1938 

* * * 

Now comes the appellant, The Washington Loan and 
Trust Company, Trustee under the last will and testament 
of Clarence B. Rheem, deceased, by Arthur Peter and Ar¬ 
thur C. Keefer, its counsel, and designates the following 
as the parts of the record desired to be included in the 
transcript of record on appeal from the order entered 
herein on the 28th day of June, 1938: 

1. Decree entered in Equity Cause No. 52,793 on July 7, 
1937. 

2. Order referring cause to Auditor, entered November 
24,1937. 

3. Claim of The Washington Loan and Trust Company, 
trustee under the last will and testament of Clarence B. 
Rheem, deceased, filed in these causes on the 27th day of 
January, 1938. 

4. The title, opening sentences and paragraphs 2, 28, 29, 
30, 31, 32 and 33 of the Auditor’s report, filed herein on 

March 28, 1938. 

37 5. Exceptions of The Washington Loan and Trust 
Company, trustee under the last will and testament 

of Clarence B. Rheem, deceased, to the report of the Audi¬ 
tor, filed in these causes on March 28, 1938. 

6. Stipulation of counsel filed herein on June 28, 1938. 

7. Notation of hearing before Chief Justice Wheat. 

8. Order overruling exceptions and confirming Auditor’s 
report, as supplemented by stipulation of counsel. 

9. Notation of appeal by The Washington Loan and 
Trust Company, as trustee under the last will and testa- 
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ment of Clarence B. Rheem, deceased, and making of cash 
deposit in lieu of appeal bond. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. Stipulation of counsel filed herein on July 1, 1938. 

13. This designation. 

ARTHUR PETER 

ARTHUR C. KEEFER 

Service and copy of the foregoing designation of record 
acknowledged this 8th day of July, 1938. 

MARCUS BORCHARDT 
Attorney for plaintiffs in 
Equity No. 52,793 

ARTHUR P DRURY 
Attorney for plaintiffs in 
Equity No. 54,011 

38 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 37, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 52793 in Equity, wherein 
Agnes Lee Colby et al are Plaintiffs and Riggs National 
Bank, a corporation, is Defendant and cause No. 54011 in 
Equity, wherein Otto Wehner et al are Plaintiffs and Riggs 
National Bank, a corporation, is Defendant, as the same 
remain upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 12th day of August, 1938. 

CHARLES E STEWART, 
(Seal) Cleric . 

By CHAS B COFLIN, 

Assistant Cleric. 
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39 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Aug 24 193S Joseph W. 
Stewart, Clerk. 

In the District Court of the United States for the 
District of Columbia 

Holding an Equity Court 

Equity Xo. 52,793 

Agnes Lee Colby, kt al.. Plaintiff's. 

vs. 

Riggs National Bank. Defendant. 
and 

Equity Xo. 54,011 

Otto Wehnkk. kt al.. Plaintiff. 

vs. 

Riggs National Bank. Defendant. 

Bill of Exceptions 

These causes came on to be heard before Chief Justice 
Alfred A. Wheat upon the report of the Auditor filed in 
These causes on March 28, 1938, as supplemented by stipu¬ 
lation of counsel, filed herein on the 2Sth day of June. 1938, 
and the exceptions of The Washington Loan and Trust 
Company, Trustee under the last will and testament of 
Clarence B. Rheem, deceased, to said report, as supple¬ 
mented by the stipulation of counsel, and after argument 
by counsel for the respective parties, the Court overruled 
each of the several exceptions of the defendant to the re¬ 
port of the Auditor and entered an order ratifying and 
confirming the Auditor’s report, as amended by stipulation 
of counsel, filed herein on the 28th day of June, 1938. To 
the action of the Court in overruling each of the exceptions 
of The Washington Loan and Trust Company, Trustee 
under the last will and testament of Clarence B. Rheem. de- 
eeased, to snid report and ratifying and confirming said 
Auditor's report, as amended by stipulation of counsel. 
The Washington Loan and Trust Company, as Trustee 
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under the last will and testament of Clarence B. Rheem, de¬ 
ceased, through its attorneys, in oj:>en court, then and 
there duly excepted and each of said exceptions was then 
and there separately and severally entered upon the min¬ 
utes of the court. 

BE IT REMEMBERED, that each of the separate and 
several exceptions taken by counsel for The Washington 
Loan and Trust Company, Trustee under the last 
40 will and testament of Clarence B. Rheem, deceased, 
as hereinbefore set forth, was taken by said counsel 
then and there and each of said exceptions was then and 
there separately and severally entered upon the minutes 
of the Chief Justice presiding at the hearing and counsel 
for The Washington Loan and Trust Company, as Trustee 
under the last will and testament of Clarence B. Rheem, de¬ 
ceased, then and there prayed the Court and now prays the 
Court to sign and seal this bill of exceptions, in which is 
accurately set forth said exceptions, and, at the request of 
counsel, the same is accordingly signed and sealed and made 
a part of the record of these causes this 2S day of June, 


Receipt 


ALFRED A WHEAT 
Chief .fustier 

of copy acknowledged June 28. 1 'IMS: 


ARTHUR R DRl'RV 

Attorney for / tiffs in AV/ of Oil 

MARCUS BORCHARDT 
Atfy for Plaintiffs Colhy rt al. 


Endorsed on ('over: Xo. 723(> The Washington Loan 
Trust (’<>. Trustee &c., Appellant, vs. Colhy el al. Xo. 
7237. The Washington Loan A* Trust Co.. Trustee* Ac. vs. 
Wehner et al. United States Court of Appeals for the 
District of Columbia Filed Aug 24 1938 Joseph W. 
Stewart, Clerk. 
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Winitzb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term. 1938. 

No. 7236. 

Tiie Wash ixgtox Lo.vx axi> Trust Company, Trustee 
under the last will and testament of Clarence B. 
Rheem, deceased, Appellant, 

v. 

Agnes Lee Colby, et al., Appellees . 

No. 7237. 

Tile Wasiiixgtox Loan* axd Trust Company, Trustee 
under tile last will and testament of Clarence B. 
Rheem, deceased, Appellaut, 

v. 

Otto Weiiner. et al., Appellees. 

BRIEF FOR APPELLANT. 

STATEMENT. 

This is an appeal from an order and decree of the 
District Court of the United States for the District of 
Columbia overruling the exceptions of The Washing¬ 
ton Loan and Trust Company, trustee under the last 
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will and testament of Clarence B. Rlieem, deceased, to 
the report of the Auditor, as supplemented by stipula¬ 
tion of counsel, and ratifying and confirming said 
report and denying to The Washington Loan and Trust 
Company, as trustee aforesaid, the right to participate 
in the fund established and created in the above en¬ 
titled causes. 


EXPLANATION. 

Throughout this brief will be mentioned “Shoreham 
Office Building notes” and “Shoreham Hotel Corpora¬ 
tion notes”. These notes are separate and distinct 
from each other. The trust securing the Shoreham 
Office Building notes affected property known as the 
“Shoreham Office Building”, and the trust securing 
the Shoreham Hotel Corporation notes affected prop¬ 
erty known as the “Shoreham Hotel”. Both proper¬ 
ties were originally financed through the Swartzell, 
Rheem & Hensey Company. The similarity in the notes 
is in name only and the properties and transactions 
have no connection. 

STATEMENT OF FACTS. 

The facts are not disputed. Pursuant to mandates 
of this Court in the cases of Colby, et al. v. The Riggs 
National Bank, and Wtimer, et al, v. The Riggs Na¬ 
tional Bank, 67 App. D. C. 259, a decree was entered 
by the District Court of the United States for the 
District of Columbia on the 7th day of July, 1937, 
wherein the Riggs National Bank was held liable for 
the sum of $178,045.49, with interest thereon from 
May 1,1931, until paid, and Arthur P. Drury and Mar¬ 
cus Borchard were appointed trustees to receive said 
sum, with interest, for the plaintiffs and interveners 



in these cases on the records and in the files of the 
Court, and all other Shoreham Office Building note¬ 
holders in like situation with said plaintiffs and inter¬ 
veners entitled to share therein (R. 1, 2, 3, and 4). 
Thereafter the District Court on November 24, 1937, 
entered an order reciting that Arthur P. Drurv and 
Marcus Borchard as trustees had filed their report 
showing the receipt from the Riggs National Bank of 
the sum of $244,070.69, and “which is to be disbursed 
to those holders of promissory notes made by Harry 
Wardman and Thomas P. Bones dated August 1, 1928, 
and formerly secured by first deed of trust on lots 14, 
15, 16 and parts of lots 17 and 3, square 219, in the 
District of Columbia, improved by the Shoreham 
Building, determined to be entitled thereto”, * * * 
By this order the District Court directed “that these 
causes be and the same hereby are referred to the 
Auditor of this Court, to be consolidated and heard 
together, to state the account of said trustees, and to 
report and determine the rights of any and all per¬ 
sons to participate in the fund created and established 
herein, and all issues and questions necessary and 
proper to be determined in connection therewith, * * * 
and to report the same to the Court as expeditiously as 
may be possible” (R. 5 and 6). 

Thereafter, The Washington Loan and Trust Com¬ 
pany, trustee under the last will and testament of 
Clarence B. Rheem, deceased, filed its petition in the 
District Court of the United States for the District of 
Columbia setting forth that it was the holder of 127 
notes described in the fourth paragraph of the bill of 
complaint filed in the Welmer case of the aggregate 
principal sum of $126,500 and requested that it be al¬ 
lowed to participate pro rata in the fund created and 
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established in said causes with the other creditors to 
the extent of its claim (R. 6 and 7). 

The facts relating to this claim are set forth in the 
Auditor’s report (R. 8, 9, 10, 11, 12 and 13) and are 
undisputed as supplemented by stipulations of coun¬ 
sel (R. 22, 26, 27, 28, 29 and 30) and are in substance, 
as follows: 

Clarence B. Rheem, by the third paragraph of his 
last will and testament, dated and executed the 12th 
day of February, 1912, directed his executors to turn 
over all of the remainder of his estate and property, 
real, personal and mixed, to The Washington Loan 
and Trust Company, to be held in trust and pay to his 
wife, Eulalie Donner Rheem, the entire income there¬ 
from during her natural life. Upon her death the trus¬ 
tee is directed to hold said estate in trust for testator’s 
son, Edmund Donner Rheem, and the net income there¬ 
from paid to him until he reaches the age of thirty 
years, when the whole of said estate shall be turned 
over to him absolutely. The will is fully set forth in 
the record (R. 27 and 28). On the 5th day of Decem¬ 
ber, 1928, The Washington Loan and Trust Company, 
as trustee of the estate of Clarence B. Rheem, deceased, 
became the holder and owner of certain promissory 
notes, aggregating $126,500, made by Harry Ward- 
man and Thomas P. Bones dated August 1, 1928, and 
secured by first deed of trust on lots 14, 15, 16 and 
parts of lots 17 and 3, square 219, in the District of 
Columbia, improved by the Shoreham Office Building, 
to Luther A. Swartzell and Edmund D. Rheem, all of 
said notes being endorsed payable to the order of The 
Washington Loan and Trust Company, as trustee of 
the estate of Clarence B. Rheem. The interest on these 
notes was paid to The Washington Loan and Trust 
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Company as such trustee to January 1, 1931 (R. 8 and 
9). 

On January 7, 1931, Alfred H. Lawson, Vice Presi¬ 
dent and Real Estate Officer of The Washington Loan 
and Trust Company, learned that the deed of trust 
securing said notes had been released but payment of 
said notes had not been made to The Washington Loan 
and Trust Company; thereupon Lawson called Ed¬ 
mund D. Rlieem, who was the executive Vice Presi¬ 
dent of the Swartzell, Rheem and Hensey Company, 
and asked him (Rlieem) to sec him (Lawson) about 
some of his notes, and told him (Rheem) that if the 
trust had been released and paid, “we have got to 
have the money for them”, and said Rheem replied, 
“I have not the money, but I reinvested the proceeds 
of these notes in other notes”, and said he would send 
those notes to him (Lawson) (R. 9). Lawson then 
informed Rheem that “the notes representing the re¬ 
investment of the funds would have to be sent at once” 
(R. 9). On January 9, 1931, Lawson wrote Rheem a 
letter setting forth certain deeds of trust which they 
had discussed at their conference (R. 9 and 10). On 
January 12, 1931, one Brewer, an employee of said 
Swartzell, Rheem and Hensey Company, informed 
Lawson that he had been instructed to deliver to him 
(Lawson) the reinvestments of the notes that had been 
paid (R. 10). The next morning, Brewer brought to 
Lawson the reinvestments of the notes and told him 
(Lawson) that they were represented in notes of the 
Shoreham Hotel Corporation; and at that time Brewer 
delivered to Lawson notes of the Shoreham Hotel Cor¬ 
poration dated April 18, 1930, aggregating the sum of 
$215,000, all payable to the order of John H. Holmead 
and by him endorsed in blank, of which sum $162,150 
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purported to be reinvestments of the proceeds received 
by Swartzell, Rheem and Hensev Company for notes 
held by The Washington Loan and Trust Company, as 
trustee of the estate of Clarence B. Rheem, including 
the above mentioned notes aggregating $126,500, se¬ 
cured by the deed of trust on the Shoreham Office 
Building (R. 10). Eulalie Rheem Rowe and Edmund 
D. Rheem, the life beneficiary and remainderman, re¬ 
spectively, under the will of said Clarence B. Rheem, 
by letter dated January 15, 1931, authorized The 
Washington Loan and Trust Company to accept the 
Shoreham Hotel Corporation notes “as a substitution 
in full” for the said Shoreham Office Building notes, 
“as an investment for the estate of said Clarence B. 
Rheem” (R. 10). This letter is fully set out in the 
record (R. 11). On January 16,1931, The Washing-ton 
Loan and Trust Company, as trustee of the estate of 
Clarence B. Rheem, marked the Shoreham Office Build¬ 
ing notes cancelled (R. 12), and kept them in its office, 
where they still remain (R. 12). On January 26, 1931, 
Swartzell, Rheem and Hensey Company filed a volun¬ 
tary petition in bankruptcy in the District Court of the 
United States for the District of Columbia and was 
adjudged a bankrupt (R. 12). On or about the 30th 
day of March, 1931, The Washington Loan and Trust 
Company received a letter from Eulalie Rheem Rowe 
and Edmund D. Rheem, requesting it to return to the 
trustees of the estate of Swartzell, Rheem & Hensey 
Company bankrupt, the notes of the Shoreham Hotel 
Corporation, aggregating $162,150, in order that they 
may be distributed in accordance with the Court’s in¬ 
structions (R. 12 and 13). On or about April 7, 1931, 
The Washington Loan and Trust Company was noti¬ 
fied in writing by Henry P. Blair, Julius I. Peyser and 
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M. M. Doyle, trustees of Swartzell, Rheem and Hensey 
Company in bankruptcy, that the Shoreham Hotel Cor¬ 
poration notes aggregating- $162,150 were apparently 
delivered in error and should be restored to the former 
owners, who hold receipts for the notes which had been 
placed in the custodial care of the Swartzell Company, 
and requesting the return of these notes (R. 13, 28 and 
29). On April 13,1931, the Shoreham Hotel Corpora¬ 
tion notes were surrendered by The Washington Loan 
and Trust Company, trustee of the estate of Clarence 
B. Rheem, to the trustees of Swartzell, Rheem and 
Hensey Company in bankruptcy, and by the trustees in 
bankruptcy the notes were delivered to the owners 
thereof, pursuant to an order passed in the bankruptcy 
cause (R. 13). Said notes of the Shoreham Hotel Cor¬ 
poration, in sums aggregating $120,000, were delivered 
by said trustees in bankruptcy to persons who became 
the owners thereof as a result of reinvestments of the 
proceeds of Shoreham Office Building notes, made for 
them by said Swartzell, Rheem and Hensey Company 
(R. 13). The Shoreham Hotel Corporation notes dated 
April 18, 1930, aggregating $215,000, including the 
above mentioned notes aggregating $126,500, which 
were delivered by the Swartzell, Rheem and Hensey 
Company to The Washington Loan and Trust Com¬ 
pany on January 13, 1931, were in the custodial care 
of Swartzell, Rheem and Hensey Company and were 
wrongfully and fraudulently abstracted by the Swart¬ 
zell, Rheem and Hensey Company from envelopes in 
which they were enclosed and, at the time of the de¬ 
livery of the notes to The Washington Loan and Trust 
Company, the Swartzell, Rheem and Hensey Company 
was not the owner of the notes and the taking and de¬ 
livery thereof by the Swartzell, Rheem and Hensey 
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Company was without the consent or knowledge of the 
owners (R. 22). 

Edmund D. Rheem was adjudicated a bankrupt by 
the District Court of the United States for the District 
of Columbia in bankruptcy cause No. 2462 and George 
C. Shinn, trustee, pursuant to an order passed by the 
bankruptcy court on July 28, 1934, sold to H. Rozier 
Dulanv, Jr., all of Edmund D. Rheem’s estate as 
trustee in bankruptcy in the estate of Clarence B. 
Rheem, deceased (R. 29 and 30). 

The Washington Loan and Trust Company, as exe¬ 
cutor of the will of Mae V. Estler, deceased, filed its 
petition requesting that it be allowed to participate in 
the funds established in these causes to the extent of 
$3500 pro rata with the other Shoreham Building note¬ 
holders. The facts concerning this claim are set forth 
in the Auditor’s report (R. 14, 15, 16, 17, 18, 19 and 
20), and are identical with the facts relating to the 
claim of The Washington Loan and Trust Company, 
as trustee of the estate of Clarence B. Rheem, except 
The Washington Loan and Trust Company neither ob¬ 
tained the consent of the beneficiaries of the Estler 
estate to the acceptance by it of the Shoreham Hotel 
Corporation notes in substitution for the Shoreham 
Office Building notes, nor did it receive a request of 
the beneficiaries of this estate to return the notes to 
the trustees in bankruptcy. As executor it entered into 
a stipulation with persons claiming to be the owners 
of the Shoreham Hotel Corporation notes to the effect 
that the notes of the Shoreham Hotel Corporation 
would be returned by it to such owners upon the con¬ 
clusion of a test case, which was then pending before 
the District Court of the United States for the District 
of Columbia, if the case should be determined adver- 
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sely to the Trust Company (R. 14). The litigation in 
the test case was determined adversely to The Wash¬ 
ington Loan and Trust Company, and thereupon, The 
Washington Loan and Trust Company, as executor of 
the Estler estate, delivered Shoreham Hotel Corpora¬ 
tion notes, aggregating $3500.00, to the owner thereof 
and filed its claim herein to share pro rata with other 
Shoreham Building noteholders (R. 15). 

The Auditor disallowed the claim of The Washing¬ 
ton Loan and Trust Company, as trustee of the estate 
of Clarence B. Rheem (R. 14), but allowed the claim of 
The Washington Loan and Trust Company, as execu¬ 
tor of the Estler estate (R. 20). To the finding of the 
Auditor “that the acceptance by the estate of Clarence 
B. Rheem, deceased, of the Shoreham Hotel Corpora¬ 
tion notes and the cancellation of the notes secured on 
the Shoreham Office Building operated to extinguish 
said notes on the Shoreham Office Building, and that 
neither the cancelled notes, nor the debt represented 
thereby, can be made the basis of a valid claim by the 
estate of Clarence B. Rheem, deceased, for participa¬ 
tion in the fund established in these proceedings”, and 
the recommendation that the claim of The Washing¬ 
ton Loan and Trust Company as trustee, be disallowed, 
the trustee of the Rheem estate filed its exceptions (R. 
20 and 21). The exceptions were overruled, and the 
Auditor’s report ratified and confirmed, as supple¬ 
mented by stipulation of counsel (R. 23, 24 and 25). 
To the order and decree of the court overruling the ex¬ 
ceptions to the Auditor’s report as supplemented by 
the stipulation, and confirming said report, and deny¬ 
ing to it the right to participate in the fund created 
and established herein, the trustee of the Rheem estate 
noted an appeal (R. 25 and 26). 

* * * * * 
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ASSIGNMENT OF ERRORS. 

1. That the Court erred in finding as a conclusion of 
law that the acceptance by the estate of Clarence B. 
Rheem, deceased, of the notes of the Shoreham Hotel 
Corporation and the cancellation of the notes secured 
on the Shoreham Office Building in the manner pointed 
out in paragraph 28 of the Auditor’s report (R. 8, 9, 
10, 11, 12 and 13), as supplemented by stipulation of 
counsel filed herein on the 28th day of June, 1938 (R. 
22), operated to extinguish the notes secured on the 
Shoreham Office Building, and that neither the can¬ 
celled notes, nor the debt represented thereby, can be 
made the basis of a valid claim by the estate of Clar¬ 
ence B. Rheem, deceased, for participation in the fund 
established in these proceedings. 

2. That the Court erred in not allowing the claim of 
The Washington Loan and Trust Company, trustee 
under the last will and testament of Clarence B. Rheem, 
deceased, in the sum of $126,500. 

3. That the Court erred in not allowing The Wash¬ 
ington Loan and Trust Company, trustee under the 
last will and testament of Clarence B. Rheem, deceased, 
to participate in the fund established in these pro¬ 
ceedings. 

4. That the Court erred in not including in Schedule 
B of the Auditor’s report, filed in these causes on 
March 28, 1938, as one of the persons entitled to par¬ 
ticipate in the fund created and established in these 
causes The Washington Loan and Trust Company, 
trustee under the last will and testament of Clarence 
B. Rheem, deceased. 

5. That the Court erred in not including in Schedule 
B of the Auditor’s report, filed herein on March 28, 
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1938, as one of the persons entitled to participate in the 
fund created and established in these causes The Wash¬ 
ington Loan and Trust Company, trustee under the 
last will and testament of Clarence B. Rheem, de¬ 
ceased, to the extent of $126,500, represented by Shore- 
ham Office Building notes numbered 1123 to 1248, both 
inclusive, each for the sum of $1,000, and note num¬ 
bered 1844 for the sum of $500.00. 

6. That the Court erred in severally overruling ex¬ 
ceptions 2, 3, 4, 5, 6, and 7 of The Washington Loan 
and Trust Company, trustee under the last will and 
testament of Clarence B. Rheem, deceased, to the re¬ 
port of the Auditor. 

7. That the Court erred in ratifying and confirming 
the report of the Auditor as supplemented by stipu¬ 
lation of counsel filed herein on June 28,1938, over the 
objection and exception of The Washington Loan and 
Trust Company, trustee under the last will and testa¬ 
ment of Clarence B. Rheem, deceased. 

* * * • * 

ARGUMENT. 

While there are seven errors assigned, they all pre¬ 
sent one basic proposition, namely: Should The Wash¬ 
ington Loan and Trust Company, as trustee of the 
estate of Clarence B. Rheem, have been permitted to 
share in the fund created and established in these pro¬ 
ceedings pro rata with other Shoreham Office Build¬ 
ing noteholders to the extent of its claim in the sum of 
$126,500? Consideration of this question necessarily 
involves the following: 

1. Whether the debt due The Washington Loan and 
Trust Company, as trustee of the estate of Clarence 
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B. Rheem, on the Wardman and Bones notes secured 
by first deed of trust on the Shoreham Office Building 
became extinguished by reason of the delivery to it by 
Swartzell, Rheem and Hensey Company of the Shore- 
ham Hotel Corporation notes and the redelivery of the 
Shoreham Hotel Corporation notes to the trustees in 
bankruptcy of Swartzell, Rheem and Hensey Company. 

2. Whether The Washington Loan and Trust Com¬ 
pany, as trustee of the estate of Clarence B. Rheem, 
deceased, is estopped from participating pro rata with 
the other Shoreham Office Building noteholders in the 
fund created and established in these proceedings. 

3. Whether the actions of Edmund D. Rheem, re¬ 
mainderman of the Rheem estate, affect the right of 
The Washington Loan and Trust Company, as trustee 
of the Rheem estate, to participate pro rata with the 
other Shoreham Office Building noteholders in the 
fund created and established in these proceedings. 


I. 

The Debt Due The Washington Loan and Trust Com¬ 
pany as Trustee of the Rheem Estate on the Shore¬ 
ham Office Building Notes Did Not Become Extin¬ 
guished by the Delivery of the Shoreham Hotel 
Corporation Notes. 

The Washington Loan and Trust Company learned 
on January 7,1931, that the deed of trust on the Shore¬ 
ham Office Building had been released and the notes 
secured by the trust had not been paid. Demand was 
thereupon made of Swartzell, Rheem and Hensey Com¬ 
pany for payment of the notes. Edmund D. Rheem, 
executive vice president of the Swartzell Company, 
informed the trust company that the proceeds had been 
reinvested in other notes, and demand was made by 
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the trust company of the Swartzell Company for the 
notes representing the reinvestments. Complying 
with this demand, the Swartzell Company delivered the 
Shoreham Hotel Corporation notes to the trust com¬ 
pany, representing both before and at the time of the 
delivery of these notes that they constituted the rein¬ 
vestments. The notes were delivered to and accepted 
by the trustee of the Rlieem estate upon the representa¬ 
tion that the notes constituted reinvestments , which 
represenation was, in fact, false. The trustee of the 
Rheem estate had no knowledge of the falsity of the 
representation thus made by the Swartzell Company. 
We submit, therefore, that even if an agreement to 
accept the Shoreham Hotel Corporation notes as pay¬ 
ment in full of the Shoreham Office Building notes had 
been made by the trustee of the Rheem estate with the 
Swartzell Company, that such an agreement would be 
invalid and ineffectual because of the fraudulent mis¬ 
representation made by the Swartzell Company. 

In passing upon the question of an agreement in¬ 
duced by fraudulent misrepresentations, the Court of 
Appeals of Maryland in the case of Hoopes v. Stras- 
burger , 37 Md. 403, said: 

“It was a sale and delivery of goods by the plain¬ 
tiff to the defendant, for a stipulated price; and 
an agreement to accept in payment therefor, a 
note of a third party, and run the risk of its being 
paid. If the agreement to accept the note as pay¬ 
ment, was induced by the fraudulent misrepresen¬ 
tations of the defendant, the effect of the fraud 
is to render the receipt invalid. The transaction 
consists of two elements, easily separable, and 
there is no reason why the plaintiff may not affirm 
the sale, and sue in assumpsit for the price. To 
such an action, the receipt having been obtained 
by fraud, could furnish no valid defence.” 
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No agreement whatever was made by the trustee of 
the Rheem estate and the Swartzell Company that the 
trustee of the Rheem estate would look to the pay¬ 
ment of the Shoreham Hotel Corporation notes alone 
for payment of its claim on the Shoreham Office Build¬ 
ing notes, and it is our contention that even though 
Swartzell, Rheem and Hensey Company had been the 
owner of the Shoreham Hotel Corporation notes at 
the time of their delivery to The Washington Loan and 
Trust Company, under the circumstances of this case, 
the Shoreham Hotel Corporation notes would not have 
extinguished the indebtedness due the Rheem estate 
on the Shoreham Office Building notes, because: 

(a) It is well settled that the delivery of a check or 
bill of exchange as a means of paying a debt does not 
constitute absolute payment but conditional payment 
only, and an agreement that a check is to be received 
in absolute payment is not to be implied from the fact 
that upon its receipt evidences of debt are marked 
“paid and cancelled” and a receipt given. 

Cleve v. Craven Co., 18 Fed. (2nd) 711. 

Dow v. Cowan, 23 Fed. (2nd) 646. 

Lesclien <& Sons Rope Co. v. Mayflower Gold 
Mining and Reduction Co., 173 Fed. 855. 

This Court in the case of Freeman v. Moses, 52 App. 
D. C. 164, held that the acceptance of a debtor’s note 
by the creditor for the amount of an open account does 
not of itself discharge the cause of action on the open 
account, unless there is a special agreement that the 
note is received as payment. 

And the burden of proving such an agreement is 
upon the party asserting it; the presumption being 
that such an agreement was not made. 

Haines v. Eppley, 41 Md. 221. 
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The Shoreliam Hotel Corporation notes were accepted 
by the trustee of the Rheem estate only because they 
were represented to be reinvestments belonging to the 
Rheem estate and without any agreement whatsoever 
that they were in absolute payment of the Shoreham 
Office Building notes. We submit, therefore, that the 
Shoreham Hotel Corporation notes could not and did 
not extinguish the indebtedness due the Rheem estate 
on account of the Shoreham Office Building notes. 


Assuming that the Swartzell Company had been the 
owner of the Shoreham Hotel Corporation notes at the 
time of their delivery to the trustee of the Rheem es¬ 
tate and the notes were accepted by the Rheem estate 
in full and final payment of the Shoreham Office Build¬ 
ing notes, would not the return of the Shoreham Hotel 
Corporation notes to the trustees in bankruptcy of 
Swartzell, Rheem and Hensey Company have restored 
and revested the Rheem estate with its original rights 
growing out of the ownership of the Shoreham Office 
Building notes? Such a conclusion, we submit, is in¬ 
escapable, because the redelivery of the Shoreham 
Hotel Corporation notes and the acceptance of them 
by the Swartzell, Rheem and Hensey Company, con¬ 
stituted a rescission of the entire transaction. 

“The effect of the rescission of a contract is to 
place the parties in the same position as if it had 
never been made; and all rights which are trans¬ 
ferred, released, or created by the agreement are 
revested, restored, or discharged by the avoid¬ 
ance.” 

24 Am. & Eng. Ency. of Law, 626. 

We further submit that if the Swartzell Company 
had been the owner of the Shoreham Hotel Corpora¬ 
tion notes at the time of their delivery to the trustee 
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of the Rheem estate and the notes had been received 
by the Rheem estate as payment in full for the Shore- 
ham Office Building notes under such circumstances as 
would constitute a preference within the meaning of 
the bankruptcy law, thus imposing the duty on the 
Rheem estate to return the notes to the trustees in 
bankruptcy of the Swartzell Company, the Rheem es¬ 
tate would have been entitled to file and have allowed 
in the bankruptcy cause of Swartzell, Rheem and Hen- 
sey its claim for the principal sum of the Shoreham 
Office Building notes upon the redelivery of the Shore- 
ham Hotel Corporation notes to the trustees in bank¬ 
ruptcy, even though such delivery was made after 
litigation. This is the rule laid down by the Supreme 
Court of the United States in the case of Keppel v. 
Tiffin Sav. Bk., 197 U. S. 356. Mr. Justice White, 
speaking for the Court in this case, at page 363, said: 

“We are of opinion that, originally considered, 
the surrender clause of the statute was intended 
simply to prevent a creditor from creating in¬ 
equality in the distribution of the assets of the 
estate by retaining a preference, and at the same 
time collecting dividends from the estate by the 
proof of his claim against it, and consequently 
that whenever the preference has been abandoned 
or yielded up, and thereby the danger of inequal¬ 
ity has been prevented, such creditor is entitled to 
stand on an equal footing with other creditors and 
prove his claims.” 

# • # * # 

The effect of the delivery of the Shoreham Hotel 
Corporation notes to The Washington Loan and Trust 
Company by the Swartzell Company has been settled 
by this Court in the case of The Washington Loan and 
Trust Company v. Cow gill, 66 App. D. C. 89. The 
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Cowgill case involved the ownership of a Shoreham 
Hotel Corporation note in the principal sum of $2,000. 
It was a part of the notes aggregating $215,000 de¬ 
livered by the Swartzell Company to The Washington 
Loan and Trust Company on January 13, 1931. Of 
these notes $126,500 was placed in the estate of Clar¬ 
ence B. Rheem in substitution for Shoreham Office 
Building notes, and the remaining notes were placed 
by The Washington Loan and Trust Company to the 
account of other estates in substitution for other re¬ 
leased notes. The question presented to this court for 
determination in the Cowgill case, supra , was the right 
of The Washington Loan and Trust Company, as ex¬ 
ecutor of the estate of Alice A. Hercus, to retain the 
Shoreham Hotel Corporation note as against Cowgill, 
who had left it with Swartzell, Rheem and Hensey 
Company for safe keeping. Mr. Chief Justice Martin, 
in delivering the opinion of this court in the Cowgill 
case, supra, said: 

“It is disclosed by the record that on May 19, 
1930, Swartzell, Rheem & Hensey Company pur¬ 
chased with funds deposited with it by Perry B. 
Cowgill, appellee’s descedent, the promissory note 
now in question, and notified Cowgill of the pur¬ 
chase, and that the company would retain the 
custody of the note for safekeeping as his prop¬ 
erty and subject to his order; and that the note 
was then placed in an envelope which was indorsed 
as follows: “Property of P. B. Cowgill, for safe 
keeping”; and that the envelope with its inclosure 
was placed in the vault of the bank to be safely 
kept as the property of Mr. Cowgill. 

“Afterwards, to wit, on January 13, 1931, a 
bookkeeper of Swartzell, Rheem & Hensey Com¬ 
pany, acting by order of Mr. Brewer, a vice presi¬ 
dent of the company, without the knowledge or 
consent of Mr. Cowgill, wrongfully, fraudently. 
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and criminally abstracted the note from the en¬ 
velope in which it was theretofore inclosed, and 
wrongfully and fraudently placed it in a different 
envelope which lie inscribed as follows: “Estate 
of Alice A. Hercus.” This action was taken with¬ 
out any consideration moving to Cowgill, and 
equally without the knowledge of the administrator 
of Miss Hercus, and without any consideration 
moving from her estate. The note simply became 
stolen property in the possession of Swartzell, 
Rheem & Hensey Company. 

“Afterwards, on the same day the note was de¬ 
livered to the Washington Loan & Trust Company 
bv Mr. Brewer under circumstances which will 
next be explained. 

“It is necessary first to explain a procedure 
which seems to have been frequently followed by 
Swartzell, Rheem & Hensey Company when mak¬ 
ing a loan of large size subdivided into many small 
notes. Such notes were usually secured by a single 
deed of trust executed and delivered to Swartzell, 
Rheem & Hensey Company as trustee. In many 
such cases the deed of trust contained a provision 
whereby the trustee was authorized to cancel it of 
record without the production of the trust notes 
duly canceled, or other proof of the payment of such 
notes. It is clear that such a procedure would ad¬ 
mit of serious abuses inasmuch as such a deed of 
trust might be canceled of record by the trustee 
without the actual payment of all of the notes 
thereby secured, and the holders of some or many 
of the notes might thereby be deprived of their 
securitv without their knowledge or consent. 

“It was also common practice with Swartzell, 
Rheem & Hensey Company in taking such trust 
notes to cause the same to be made payable to the 
order of John H. Holmead, secretary of the com¬ 
pany, and to cause the latter at the same time to 
indorse the notes in blank, thereby making them 
payable to bearer. Notes thus indorsed, in many 
cases, were sold to customers of Swartzell, Rheem 
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& Hensey Company and possession thereof re¬ 
tained by the company in order that it might col¬ 
lect the interest and principal of the notes when 
due and upon payment of the notes to reinvest the 
proceeds in their discretion for the benefit of the 
owners of them. In such case the company would 
retain the reinvestment note for safe-keeping as 
before, and would immediately send a written re¬ 
ceipt for the same to the owner. Cf. Rhoderick v. 
Swartzell, 62 App. D. C. 180, 65 F. (2d) 813; 
Simpson v. Stern, 63 App. D. C. 161, 70 F. (2d) 
765. 

“It appers that in 1927, defendant’s testatrix, 
Alice A. Hercus, acquired through Swartzell, 
Rheem & Hensey Company two deed of trust notes 
of $1,000 each, dated July 30, 1927, executed as 
maker by Howard A. Schladt, payable three years 
after date. The Schladt deed of trust was re¬ 
leased of record June 13,1929, but in fact the notes 
then held by Miss Hercus, secured by the trust, 
were not paid. The maturity date of the Schladt 
notes was July 30, 1930. Letters testamentary on 
the Hercus estate were issued to the defendant, on 
August 27, 1930. The Schladt notes came into the 
defendant’s possession September 8, 1930. Al¬ 
though the notes were overdue when received, the 
defendant made no demand for their payment un¬ 
til January, 1931, and then only under the unusual 
conditions hereinafter shown. 

“It appears that on January 6, 1931, the Wash¬ 
ington Loan & Trust Company in conjunction with 
another bank made a loan in the sum of $500,000 
to Swartzell, Rheem & Hensey Company secured by 
the deposit as collateral of a deed of trust for 
$650,000 upon the Printcraft Building. Immediate¬ 
ly afterwards it was discovered by Alfred II. Law- 
son, the vice president and real estate officer of the 
trust company, who was himself a lawyer, that a 
note called the Woods note, then held bv the trust 
company, secured by a prior deed of trust upon 
the Printcraft Building, had never been paid, al- 
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though the deed of trust securing it had been can¬ 
celed of record by Swartzell, Rheem & Hensey 
Company. Acting upon this information, Mr. 
Lawson caused an investigation to be made into 
the trust accounts of the Washington Loan & Trust 
Company with Swartzell, Rheem & Hensey Com¬ 
pany, and it was discovered that in twelve other 
instances loans were held by the trust company 
secured by deeds of trust which had been canceled 
by Swartzell, Rheem & Hensey Company without 
the payment of the notes. These notes all re¬ 
mained unpaid. Mr. Lawson discovered that the 
aggregate of these unpaid notes wherein the trust 
deed securing them had been canceled bv the 
Swartzell, Rheem & Hensey Company and which 
were held by the Washington Loan & Trust Com¬ 
pany amounted to about $156,000. Acting for the 
trust company, Mr. Lawson immediately applied 
to Swartzell, Rheem & Hensey Company for a 
settlement of the notes thus left unsecured by 
reason of the cancellation of the trust deeds bv 
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that company. Mr. Rheem, vice president of the 
company, thereupon represented that the notes 
had been in fact paid to Swartzell, Rheem & Hen¬ 
sey Company Company and the proceeds had been 
reinvested in other securities which were held bv 
that company for the payee of the notes. There¬ 
upon Mr. Lawson demanded of Swartzell, Rheem 
& Hensey Company that they deliver to him the 
securities in which such reinvestments had been 
made. In response to this demand various securi¬ 
ties were sent bv Swartzell, Rheem & Hensev Com- 
pany to the Washington Loan & Trust Company 
with the assurance that these were the reinvest¬ 
ment securities. Among these was the note now in 
question, to wit, the note of the Slioreham Hotel 
Corporation in the sum of $2,000 which was rep¬ 
resented to be the reinvestment of the proceeds of 
the Schladt notes theretofore paid to the Swartzell, 
Rheem & Hensey Company. This note was ac¬ 
cepted without question by Mr. Lawson, acting for 
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the Washington Loan & Trust Company, as an 
asset already belonging to the estate of Miss Her- 
cus produced as a reinvestment of the proceeds of 
the Schladt notes which theretofore had been paid 
by Schladt to the Swartzell, Rheem & Hensey Com¬ 
pany. 

“It was in this manner that the Shoreham note 
now in question came into the possession of the 
Washington Loan & Trust Company, not as a 
negotiation of the note or purchase of it by the 
Washington Loan & Trust Company as executor 
for the Hercus estate. In fact the note was all 
the time the property of Cowgill, and the use thus 
made of it by Swartzell, Rheem & Hensey Company 
was wrongful, fraudulent, and criminal.” 

We submit, therefore, that the Cowgill case, supra, 
establishes two propositions: 

1st. That the Shoreham Hotel Corporation notes 
were not negotiated to The Washington Loan and 
Trust Company, as trustee of the Rheem estate, as pay¬ 
ment of the Shoreham Office Building notes, but were 
delivered as a reinvestment of the Shoreham Office 
Building notes and accepted by The Washington Loan 
and Trust Company as assets already belonging to the 
estate of Clarence B. Rheem , produced as a reinvest¬ 
ment of the proceeds of the Shoreham Office Building 
notes. 

2nd. The delivery to The Washington Loan and 
Trust Company of the stolen Shoreham Hotel Corpo¬ 
ration notes could not and did not extinguish the in¬ 
debtedness due The Washington Loan and Trust Com¬ 
pany, as trustee of the estate of Clarence B. Rheem, 
on account of the Shoreham Office Building notes, as 
no title to the Shoreham Hotel Corporation notes was 
transferred by the delivery to The Washington Loan 
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and Trust Company and these notes were all the time 
the property of the persons who had left them with 
Swartzell, Rheem & Hensey Company for safe keep¬ 
ing, and the use thus made of said notes by Swartzell, 
Rheem & Hensey Company was wrongful, fraudulent 
and criminal. 

In view of the decision of this court in the Cow gill 
case, supra, we are unable to assign any legal reasons 
to justify the findings of the Auditor that the indebt¬ 
edness due the Rheem estate on account of Shoreham 
Office Building notes was extinguished by the delivery 
of the Shoreham Hotel Corporation notes under the 
circumstances of this case. 

We submit that the effect of the order of the court 
below ratifying and confirming the Auditor’s report 
and denying to the trustee of the Rheem estate the 
right to share pro rata with other creditors in the fund 
created and established in these causes is to hold that 
stolen property may be used to extinguish the indebt¬ 
edness of a wrongdoer, although no title passes and 
the property is returned to the rightful owner. It is 
needless to say that no authorities can be found to sup¬ 
port such a proposition. The findings of the Auditor, 
we submit, are inconsistent with the decision of this 
court in the Cow gill case, supra, as the delivery of the 
Shoreham Hotel Corporation notes to The Washing¬ 
ton Loan and Trust Company amounted to nothing 
more than a transfer of the possession of the notes to 
The Washington Loan and Trust Company. 


The release of the trust on the Shoreham Office 
Building was held valid as against the noteholders by 
this court in the case of Rhoderick, et al . v. Swartzell, 
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et al., 62 App. D. C., 180. The facts concerning the re¬ 
financing of the Shoreham Office Building are stated by 
this court in its opinion at pages 181 and 182. This 
court, said, at page 183: 

“This deposit, together with the two checks de¬ 
livered by title company made up the total which, 
as we have already stated, was sufficient to take 
up and pay in full all of the outstanding first 
mortgage notes with interest. 

“When all of these things were done, the 
Swartzell Company credited on its books to each 
holder of notes secured in the first deed of trust, 
the amount each was entitled to receive of princi¬ 
pal and interest, and all but a little more than 
£ 800,000 of the noteholders received their money, 
but the latter were not paid and have not been 
paid , and in January, 1931, the Swartzell Com¬ 
pany filed a voluntary petition in bankruptcy. The 
money which had been deposited in the special ac¬ 
count for the holders of all of the first mortgage 
notes was, to the amount of eight hundred odd 
thousand dollars, converted by the Swartzell Com- 
pany to its own purposes, but none of these facts, 
either with relation to the manner of obtaining 
the money or its subsequent misuse, were known 

to any of the other parties to the transaction. 
* # #>> 

******* 


And at page 185: 

“In view of these facts, it is perfectly obvious 
the loss plaintiffs and other noteholders sustained 
was not the result either of an improper payment 
or an improper release, for both payment and re¬ 
lease were precisely in accordance with the terms 
of the trust indenture under which they claimed. 
Their loss occurred as the result of what subse¬ 
quently happened, and this subsequent happening 
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was the unlawful act of their own agents. Some 
of the noteholders, aggregating in amount ap¬ 
proximately two-thirds of the total issue, received 
their money. All of them , including plaintiffs , re¬ 
ceived credits on the books of the agent — 
Sicartsell Company —but plaintiffs and others who 
were less vigilant or less fortunate, as the case 
may be, sustained the loss of which they now com¬ 
plain wholly as the result of the unlawful diversion 
of the fund which in their purchase of the notes, 
they had agreed the Swartzell Company should 
collect and should disburse. * * * The trustees 
represented both parties in carrying out the terms 
of the trust. They were no more agents of the 
one than the other. But without regard to this, as 
we have already noted, they, as soon as the money 
was paid, caused its transfer to Swartzell Com¬ 
pany, and that company received it, as the deed 
provided, in full discharge of the indebtedness 
secured.’’ 

******* 


And at page 1S6: 

“Here the facts show that plaintiffs placed their 
money with Swartzell Company for investment. 
That company, as their agent, chose with their ap¬ 
proval the form of investment, and when the same 
matured, apparently with like authority, invested 
again in their behalf. They relied upon the stand¬ 
ing and reputation of their agent, and placed them¬ 
selves in its hands. So far as the record shows, 
thev made no investigation of their own to deter- 
mine either the nature of their security or the coil- 
tract under which it was held. Their confidence 
in Swartzell Company was complete. It was their 
agent to receive their money. When this transac¬ 
tion was completed, the money paid their agent and 
the release recorded, they continued to receive 
their interest for more than a year and up to the 
time Swartzell Company became bankrupt. That 
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their confidence was imposed on is their own mis¬ 
fortune. They constituted Sivartzell Company 
agent to collect their money, and on payment to it 
authorized release of the trust. They remained 
silent long after the transfers were completed and 
when at least constructively they had notice that 
the security of their debt had been released. As 
between the two, therefore, the degree of negli¬ 
gence is preponderantly against plaintiffs.” 


The Washington Loan and Trust Company, as trus¬ 
tee of the estate of Clarence B. Rheem, was the holder 
and owner of Shoreliam Office Building notes aggre¬ 
gating $126,500 (R. 8 ). It was one of the persons 

who was not paid at the time of the refinancing. On 
January 16, 1931, the trustee of the Rheem estate 
marked all of the Shoreham Office Building notes “can¬ 
celled” (R. 12). These notes still remain in the pos¬ 
session of the trustee. The cancellation of the notes 
occurred after the trustee had received the Shoreham 
Hotel Corporation notes from the Swartzell Company 
upon the representation that they constituted rein¬ 
vestments of the proceeds of Shoreham Office Build¬ 
ing notes. It is our contention that the cancellation 
of these notes under such circumstances was without 
any legal effect whatsoever. We submit that under 
the decision of this Court in the case of Stern v. Simp¬ 
son, 67 App. D. C. 6, that all of the Shoreham Office 
Building notes were in law paid and cancelled when 
the refinancing of the Shoreham Office Building took 
place, and the holders of these notes became creditors 
only of the Swartzell Company. 

In Stern v. Simpson, supra, it appears that Stern 
obtained a loan through Swartzell, Rheem & Hensey 
Company in the sum of $375,000, evidenced by a series 
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of promissory notes which were secured by deed of 
trust on Stern's property. The deed of trust was re¬ 
leased by the trustees and payment of the notes was 
made to Swartzell, Rheem & Hensey Company. Upon 
the payment credit was entered on the books of 
Swartzell, Rheem & Hensey Company to the holders of 
the notes, but payment of an amount equal to the 
credit was never made to the holders of the notes. Upon 
learning of the release of the trust Minnie E. Simpson 
brought an action at law against David A. Stern for 
the amount of the note which she held. The lower 
court entered a judgment for Minnie E. Simpson which 
was reversed by this court. In its opinion, this court 
said at page 7: 

“In our opinion the decision of the lower court 
was erroneous. In each of the notes held by the 
appellee the debtor reserved the privilege of pay¬ 
ing the notes at any time before maturity, and the 
provision in the notes that payment might be made 
at the office of Swartzell, Rheem & Hensey Com¬ 
pany is equivalent to a statement that payment 
could be made to that company in accordance with 
the terms of the note. The right to pay the note 
reserved by Stern accrued to the benefit of the 
Abner Drury Company, his successor in the title 
to the property. This company was not a stranger 
to the transaction, but succeeded to the rights and 
duties of Stern in respect to the obligations and 

reservations contained in the notes. Thev were 

* 

entitled, therefore, as was Stern, to pay the notes 
before maturity to the Swartzell Company; and 
this they did in a manner satisfactory and ac¬ 
ceptable to that company. Whereupon, the com¬ 
pany credited the appellee with the full amount 
due to her upon their books. Accordingly the 
notes were paid to the acredited agents of the ap¬ 
pellee, and the fact that the agents subsequently 
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became bankrupt without rendering an account to 
appellee docs not avoid this conclusion. See 
Rhoderick v. Swartzell, 62 App. D. C. 180, 65 F. 
(2d) 813.” 

Several of the noteholders, who, like The Washing¬ 
ton Loan and Trust Company, as trustee of the estate 
of Clarence B. Rheem, deceased, failed to receive their 
money from Swartzell, Rheem & Hensey Company, in¬ 
stituted suits against the Riggs National Bank seek¬ 
ing to recover some eight hundred odd thousand dol¬ 
lars. The facts upon which the holders of the Shore- 
ham Office Building notes predicated their suits are 
fully set forth in the opinion of this court in the case 
of Colby et al. v. Riggs National Bank, 67 App. D. C., 
259. 

By the decision of this court in Colby et al. v. Riggs 
National Bank, supra, the fund of $178,045.49 was cre¬ 
ated and established. The court below on November 
24, 1934, by its decree directed the Auditor to report 
and determine the rights of any and all persons to par¬ 
ticipate in the fund (R. 5 and 6). 

It is our contention that all Shoreliarn Office Build¬ 
ing noteholders who failed to receive payment from 
Swartzell Company are entitled to share pro rata in 
the distribution of the fund created herein. This 
proposition seems to be conceded except as to the right 
of the trustee of the estate of Clarence B. Rheem to 
share pro rata with other creditors in the fund. 

We respectfully call the attention of the Court to the 
fact that The Washington Loan and Trust Company, 
as executor of the estate of Mae V. Estler, was per¬ 
mitted to share pro rata with the other creditors, al¬ 
though it had accepted a Shoreham Hotel Corporation 
note in substitution for a Shoreham Office Building 
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note held by the estate of Mae V. Estler, the principal 
sum of the latter note having been paid to Swartzell, 
Rheem & Hensey Company. We are unable to recon¬ 
cile the finding of the Auditor in rejecting the claim of 
the estate of Clarence B. Rheem and allowing the 
claim of the estate of Mae V. Estler. The facts relat¬ 
ing to both claims are identical except in the following 
particulars: 

(1) The Washington Loan and Trust Company did 
not obtain the consent of the beneficiaries of the Estler 
estate authorizing the acceptance of the Shoreham 
Hotel Corporation notes in substitution for the Shore- 
ham Office Building notes. 

(2) The beneficiaries of the estate did not request 
the return of the notes to the trustees in bankruptcy. 

(3) The notes were returned to the owner after the 
test case had been decided and not to the trustees in 
bankruptcy. 

We submit that the holders of the notes on the Shore- 
ham Office Building who did not receive payment from 
the Swartzell Company were permitted to share pro 
rata in the fund created and established in these pro¬ 
ceedings because of the principle that “equality is 
equity.” We can assign no reason which would hin¬ 
der or restrain the operation of this principle in so far 
as it relates to the claim of the trustee of the estate of 
Clarence B. Rheem. This maxim is very much favored 
by courts of equity, and the effect of the order and de¬ 
cree ratifying and confirming the report of the Audi¬ 
tor in this case and denying to The Washington Loan 
and Trust Company, as trustee of the estate of Clar¬ 
ence B. Rheem, the right to participate pro rata in the 
fund created herein is to give to the other noteholders 
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a greater consideration and permits them to receive 
more than their pro rata share at the sole expense of 
the estate of Clarence B. Rheem. This, we submit, is 
contrary to the principle that “equality is equity.” 

Pomeroy’s treatise on Equity Jurisprudence, Vol. 1, 
4th Ed., par. 410, page 771, is very pertinent. In this 
connection, he says: 

“Another remarkable and most just application 
of the principle (referring to the maxim ‘equality 
is equity’), often leading to results very different 
from those produced by the operation of legal 
rules, may be seen in all those instances where a 
court of equity acquires jurisdiction from any 
cause to wind up, distribute, or settle an estate, 
property, or fund against which there are a num¬ 
ber of separate claimants. One example is that of 
settling the affairs of an insolvent partnership, 
corporation, or individual debtor in a creditor’s 
suit brought by one on behalf of all other credi¬ 
tors, where the assets are not sufficient to satisfy 
all demands in full. The court always proceeds on 
the principle that ‘equality is equity,’ and of ap¬ 
portioning the property pro rata among all the 
creditors.” 

The application of this equitable principle would 
certainly not deny the trustee of the estate of Clarence 
B. Rheem the right to share pro rata with the other 
creditors in the fund. It would apportion the fund pro 
rata among all creditors, including the trustee of the 
Rheem Estate. Particularly should this be so because 
the return of the Shoreham Hotel Corporation notes 
to the trustees of Swartzell, Rheem & Hensey Company 
and the delivery of these notes to the owners thereof, 
pursuant to the order of the bankruptcy court, extin¬ 
guished claims of persons in excess of $120,000 who re- 
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ceived and accepted the Shoreham Hotel Corporation 
notes in full payment of the notes which they held on 
the Shoreham Office Building (R. 13). 

# * * 


II. 

The Washington Loan and Trust Company, as Trus¬ 
tee of the Estate of Clarence B. Rheem, Is Not 
Estopped from Participating Pro Rata With the 
Other Creditors. 

We respectfully submit that The Washington Loan 
and Trust Company, as trustee of the Rheem estate, 
is not estopped from asserting its right to participate 
in the fund established and created in these proceed¬ 
ings pro rata with other creditors to the extent of its 
claim. Text book writers agree that to invoke the doc¬ 
trine of estoppel all of the following elements are es¬ 
sential : 

1. Misrepresentation of material facts by conduct, 
language or silence by the party to be estopped. 

2. The truth of the facts must be known to the es¬ 
topped party at the time of the misrepresentation or 
is necessarily imputable to him by the circumstances. 

3. The truth of the facts must be unknown to the 
party claiming the benefit of estoppel at the time he 
acted. 

4. The misrepresentation must be made with the in¬ 
tention or expectation that it would be acted upon and 
under circumstances that it is both natural and prob¬ 
able that it will be so acted upon. 
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5. The misrepresentation must be relied upon and 
thus relying, the party claiming the benefit of estoppel 
must be led to act upon it. 

6. The party relying upon the estoppel must have, 
in fact, changed his position for the worse or will suf¬ 
fer damage or loss if the other party would be per¬ 
mitted to assert his rights in accordance w T ith the true 
facts. 

16 R. C. L. 668 

The facts in this case disclose no conduct, language 
or representation of any kind whatever by The Wash¬ 
ington Loan and Trust Company which would operate 
as an estoppel. There is no evidence in this case that 
any party in the present litigation knew or relied upon 
any representation made by The Washington Loan 
and Trust Company, as trustee of the estate of Clar¬ 
ence B. Rheem, in connection with the Shoreham 
Office Building notes. As a matter of fact, no repre¬ 
sentation was made by said trustee. The letters of 
Eulalie Rheem Rowe and Edmund D. Rheem dated 
January 15, 1931, and March 30, 1931, respectively 
(R. 11, 12, 13), we submit, are directions and requests 
of beneficiaries of the Rheem estate to the trustee 
thereof. Certainly it cannot be successfully contended 
that any statement contained in either of these letters 
could possibly form the basis of an estoppel. Neither 
the plaintiffs in these cases nor any other holder of 
Shoreham Office Building notes knew of these letters; 
their course of conduct was not changed thereby and 
they have suffered no damage as a result thereof. The 
letters of the beneficiaries were written and the trans¬ 
action involving the delivery of the Shoreham Hotel 
Corporation notes to the trustee of the Rheem estate 
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and their redelivery to the trustees in bankruptcy oc¬ 
curred long prior to the institution of these causes. 

In speaking of estoppel, this Court in the case of 
Drury v. Gorrell, 44 App. D. C., 525, at page 529, said: 

“An estoppel in pais operates when a person, 
either by his language or conduct or both, mis¬ 
leads or induces another to alter or change his 
position in some respect, or influences his conduct 
in such a way so that it would work an injustice 
to the latter if the former were permitted there¬ 
after to show that the language used or conduct 
exhibited by him was untrue or misleading.’’ 

To the same effect is the case of Bowen v. Eowen- 
stein, 39 App. D. C. 558, and The Washington Loan 
and Trust Company v. Blair , 64 App. D. C., 152. 

# # * 

If the elements of estoppel are lacking in the present 
case, could the statements in the letters of the ben¬ 
eficiaries of January 15, 1931, and March 30, 1931, be 
construed as constituting a waiver of the right of the 
estate of Clarence B. Rheem to participate pro rata 
with other creditors in the funds established and cre¬ 
ated in these proceedings ? When these letters were 
written the funds herein had not been established; the 
litigation had not been instituted; the lower court had 
not denied the unpaid Shoreham Office Building note¬ 
holders a right to recover against the Riggs National 
Bank; and this court had not then reversed the opinion 
of the lower court and directed the Riggs National 
Bank to restore for the benefit of the unpaid note¬ 
holders the fund created in these proceedings. There¬ 
fore, we submit, the elements constituting a waiver 
were not present. To constitute a waiver that the fol¬ 
lowing elements must appear: 
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(a) An existing right, benefit or advantage. 

(b) A knowledge, actual or constructive, of its ex¬ 
istence. 

(c) An intention to relinquish it. 

“No man can be bound by a waiver of his rights, 
unless such waiver is distinctly made, with full 
knowledge of the rights which lie intends to waive; 
and the fact that he knows his rights, and intends 
to waive them, must plainly appear.” 

27 R. C. L. 909 

In the case of 77 elver ing v. Ethel, 63 App. D. C. 157, 
this Court, at page 159, in speaking on the question of 
waiver, said: 

“A waiver is generally defined to be the sur¬ 
render or relinquishment of an existing right. It 
it an agreement to forego some advantage which 
the party waiving might at his option have de¬ 
manded, but, in order to be effective, there must be 
reasonable knowledge of all the facts and rights 
intended to be waived before they can be said to 
have been waived.’ 9 

And Mr. Justice Stephens, speaking for this Court 
in the case of C. 7. T. Corporation v. Carl, 66 App. 
D. C., at page 234, said:— 

“* * * Waiver requires ‘intentional relinquish¬ 
ment of a known right.’ Oelbermann v. Toyo 
Kisen Kabushiki Kaisha (C. C. A.) 3 F. (2d) 5, 6, 
certiorari denied 268 U. S. 693, 45 S. Ct. 511, 69 
L. Ed. 1161.” 

The fact that the trustee of the Rheem estate and 
the life tenant did not waive their right to share in 
the fund created and established in these causes is 
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plainly apparent for the right of the Shoreham Office 
Building noteholders to recover from the Riggs Na¬ 
tional Bank had not then been established. 

We respectfully submit that the actions and conduct 
of the trustee and the life beneficiary of the Rheem 
estate relating to the Shoreham Hotel Corporation 
notes do not estop the trustee from asserting herein its 
right to share pro rata with the other creditors. We 
submit also that there is nothing in the letters of the 
beneficiaries to the trustee of the Rheem estate which 
can possibly be construed as a waiver on the part of 
either the trustee or the life tenant of the Rheem es¬ 
tate to relinquish their rights to receive payment of 
the indebtedness due the Rheem estate from the Shore¬ 
ham Office Building notes. 

* * m # # 


III. 

The Actions of Edmund D. Rheem do not Affect the 
Right of the Trustee of the Rheem Estate to Par¬ 
ticipate Pro Rata with the Other Creditors. 

This Court in passing upon the validity of the re¬ 
lease of the Shoreham Office Building trust in the case 
of Rhoderick, ct al. v. Swartzell, et al., 62 App. D. C., 
at page 183, said:— 

“This deposit, together with the two checks de¬ 
livered by the title company made up the total 
which, as we have already stated, was sufficient to 
take up and pay in full all of the outstanding first 
mortgage notes with interest. 

“When all of these things were done, the Swart¬ 
zell Company credited on its books to each holder 
of notes secured in the first deed of trust, the 
amount each was entitled to receive of principal 
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and interest, and all but a little more than $800,000 
of the noteholders received their money, but the 
latter were not paid and have not been paid, and 
in January, 1931, the Swartzell Company filed a 
voluntary petition in bankruptcy. The money 
which had been deposited in the special account 
for the holders of all of the first mortgage notes 
was, to the amount of eight hundred odd thousand 
dollars, converted by the Swartzell Company to 
its own purposes, but none of these facts, either 
with relation to the manner of obtaining the 
money or its subsequent misuse, were known to 
any of the other parties to the transaction.” 

Edmund D. Rheem, as the executive vice president, 
was the active head of the Swartzell Company at the 
time of the refinancing of the Shoreham Office Building. 
He arranged for the loan from the Riggs National 
Bank; he executed the release of the first deed of trust 
on the Shoreham Office Building; he was in full and 
complete charge of the affairs of the Swartzell Com¬ 
pany at the time eight hundred odd thousand dollars of 
money belonging to Shoreham Office Building note¬ 
holders was converted by it for its own purposes, 
and he was the remainderman under the will of Clar¬ 
ence B. Rheem. If Edmund D. Rheem were attempt¬ 
ing to assert herein a claim to participate pro rata 
with the other creditors, we concede that his con¬ 
duct and actions would bar his right because “he who 
comes in equity must come with clean hands.” It is 
our contention, however, that the application of this 
doctrine has no relation to the transaction involving 
the delivery of the Shoreham Hotel Corporation notes 
to The Washington Loan and Trust Company, because 
the delivery of the Shoreham Hotel Corporation notes 
by the Swartzell Company to the trustee of the Rheem 
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estate had no immediate and necessary relation to the 
right of the trustee to participate in the funds created 
in these proceedings. 

In speaking of this doctrine this Court in the case of 
Baker v. Mci'arl, oS App. i). C., pgs. (it) and 70, said:— 

“ ‘He who comes in e<piity must come with clean 
hands' has wide application, it has its limitations 
as well. As observed by .Judge Sanborn in Talbot 
v. Independent Order of Owls (C. C. A.) *220 F. 
060; ‘That principle does not repel all sinners 
from the precincts of courts of equity, nor does it 
disqualify any plaintiff from obtaining full relief 
there who has not done iniquity in the very trans¬ 
action concerning which In* complains. The wrong 
which may be invoked to defeat him must have an 
immediate and necessary relation to the equity 
for the enforcement of which he prays.' 


Edmund D. Ulieem is not asserting a claim to share 
in the funds created herein. It is our contention, 
that his actions and conduct individually, and as the 
executive vice president and as the actual head of the 
Swart/.ell Company, have no effect whatever upon the 
right of the trustee of the estate of Clarence 1>. Itheeni 
to participate pro rata with other Shoreham Build¬ 
ing noteholders in the fund created and established 
in these proceedings. 

The liheem trust created a fee simple estate in the 
trustee, in trust; an equitable life estate in Mrs. Ettla- 
lie Kheem Rowe, and an equitable remainder in Ed¬ 
mund I). Rheem. 

We contend that the trustee and life beneficiary are 
not estopped by the actions and conduct of Edmund I). 
Iiheem, the remainderman of the trust estate. In the 
law of estoppel one person becomes privy for another 
(1) by succeeding to the position of that other as re- 


37 


gards the subject ot* estoppel; (2) by holding in sub¬ 
ordination to that other. Bigelow on “Estoppel,” 6th 
Edition, pages 158 and 159, says: 

“Lord Coke divides privity into privity in law, 
i.e. by operation of law, as tenant by the curtesy; 
privity in blood, as in the case of ancestor and heir, 
and privity in estate, as by subordination of tenure 
represented by the case of fcoffer and feoffee.*'''*” 


“But it should be noticed that the ground of privily 
is properly and not personal relation. To make a man 
a privy to an action lie must have acquired an interest 
in the subject matter of the action, either by inheri¬ 
tance, succession, or purchase from a party subsequent 
to the action, or he must hold property subordinated.” 

###### i.* 


We know of no principle of law that will permit the 
actions and conduct of a beneficiary under a trust estate 
to affect the interest of other beneficiaries who have 
not participated in nor consented to such actions and 
conduct. Under the provisions of the Rheem trust, 
Mrs. Rheem (now Eulalie Rlioem Rowe) lias the right 
to the income for her life; the trustee has the rigid to 
manage and control the assets of the trust fund, and re¬ 
ceive compensation for its services as trustee, and we 
submit that the misdoings of the remainderman, with¬ 
out the knowledge and consent of the trustee and life 
tenant, could not terminate or extinguish these vested 
rights, nor affect the right of the trustee of the Rheem 
estate to share pro rata with other creditors in the 
funds created in these proceedings. 

Edmund 1). Rheem was adjudicated a bankrupt by 
the District Court of the United Stales and his interest 
in the Rheem trust was sold to 11. Rozier Dulanv, Jr. 
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unless the instrument by which the trusts were 
created contain a stipulation that the possession 
shall remain with the cestui <|Uc trust." 

The Supreme Court of Pennsylvania in re: Sheaf- 
for's estate, 7b At!. bol, Appeal of Phillipi (11)11), in 
speaking of the (jiiestion of the rijsht of a trustee to 
compel the heneliciary to surrender property said: 

“The fact that the property in question which 
was taken into her own hands by .Mrs. Phillipi be¬ 
longed to the estate of her father, and is assets for 
the execution of the trust constituted by his will 
is sullicieiit to confer jurisdiction upon the or¬ 
phans' court to compel her to surrender it to the 
trustee entitled to its custody." 


It is our contention that the trustee of the estate of 

Clarence 15. Rhccm is entitled to full and complete 

dominion over the assets of the estate of Clarence 15. 

Rhcem and this riirht could not be impaired by the 

actions and conduct of a beneficiary who had no present 

ri.uht to tile possession of the trust fund. It is well 

settled that a beneliciarv who wronafullv causes a loss 

• • 

to the trust estate must make i*ood the loss and that 
any interest which he has in the trust fund may be used 
for such purpose. 

In the “Restatement of tin* Law of Trusts,*' par. 2bM, 
at pajsc 7S2. tin* following statement appears: 


“If one of several 


beneficiaries misappropriates 


or otherwise wrongfully deals with trust property 
causing- a ioss to the other beneficiaries, he is per¬ 
sonally liable for the amount of the loss, and his 


beneficial interest is subject to a charge therefor. 


“a. ('hunjc nu hiurpcitn'/j's mlrrry/. Whore 
one of several beneficiaries deals wrongfully with 
the subject matter of the trust, he is personally 
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liable* to the same extent to which a third person 
would be liable. The interest of the beneficiary 
who by his wrongdoing causes the loss is subject to 
a charge for the amount of the loss to the other 
beneficiaries. The beneficiary is not entitled to re¬ 
ceive his share of the trust property without mak¬ 
ing good the loss or without the deduction of the 
amount of the loss from his share. 

“b. Transfer of beneficiary's interest. If the 
beneficiary after wrongfully dealing with the trust 
property makes a transfer, voluntary or involun¬ 
tary, to a third person of his interest under the 
trust, the transferee takes the interest subject to 
the charge." 

And in Bogerl on “Trusts and Trustees", Vol. 1, 
par. 11)1, at pg. bob, the author says: 

**A co-beneficiary owes his fellow beneficiaries 
a duty to restore to the trust fund payments made 
to him from trust capital or income which were 
improperly made, either due to mistake or willful 
breach of trust: and the trustee may deduct the 
amount to be restored from principal or income 
due the party who has such duty. 

“If a co-cestui has converted trust property, he 
obviously is under an obligation to make good the 
loss to the estate, and the trustee may collect by 
self-help out of funds due the wrongdoing cestui 
at a later date." 


# * # # # 

The question of liability of a cestuis quo trust who 
participated in a breach of trust committed by the trus¬ 
tee was passed upon by the Court of Appeals of Mary¬ 
land in the case of IChlen, Infant, etc. v. The Mayor and 
City Conned of Baltimore. 7(5 Md. 07(5. The Court, in 
its opinion, at pp. 579-S0, said: 
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“And ^uch being the case, we take it to be well 
settled that where a cestui que trust takes part, or, 
in other words, participates in a breach of trust, 
wherebv loss is occasioned to the trust estate, his 
interest in the trust property may be applied to 
hui/ic (foot] the loss sustained by other eestuis que 
trust, who did not partieipute in such breach; or, 
us stated in some of the cases, if a cestui que trust 
takes part in a breach of trust, all benefit that 
would have accrued to him from the trust estate 
may be stopped by the innocent cestui que trust, 
until the amount impounded, with the accumula¬ 
tions thereon, has compensated the trust estate 
for the loss which the guilty ecstuis quo trust is 
responsible, daeubs v. Rylance. Law Rep., 7 Kq. 
(’uses, ‘>41; llolfc v. Gregory, 11 Jr. X. S., 1)8; 
Rriyd/nan v. (till. *24 Beav., .‘102: ]Voodyatt v. 
Create//. 8 Sim., ISO: William* v. Allen, M2 Beav., 
G50; Dixon v. Dixon. L. It., 1) Chan. Diw, 557.” 

To the same effect is the case of Jones v. Lynch, 137 
S. \V. (Texas) 400. See also note in 40 II. L. R., p. 23. 

«* # 

Hula lie Rlieem Rowe, the life tenant of the estate 
of Clarence B. Rlieem, has been deprived of the in¬ 
come on the sum of 8120,500, representing the invest¬ 
ment of the Rlieem estate in the Shorcham Office Build¬ 
ing notes, since January 1, 1051, a period of nearly 
eight years. Interest on this sum, at the rate of 4 per 
cent, is $5,000 per year and her total loss for the eight 
year period is$40,480.00. If The Washington Loan and 
Trust Company, as trustee, is allowed to participate in 
the fund established and created in these proceedings 
it would receive approximately $25,000.00, which under 
the authorities herein cited, could be used to make up 
in part the loss in income which has been and will be 

sustained bv the life tenant. 

% 
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To disallow the claim of the trustee of the estate of 
Clarence 15. Rheem to participate in the fund created 
and established herein would be to penalize the trus¬ 
tee and an innocent life tenant because of the misdo¬ 
ings of a remainder man. In other words, it would, in 
effect, be imposing the iniquities of a remainderman 
upon a life tenant and penalizing the life tenant, who 
has been guilty of no wrong or misdoing. We know 
of no principle of law, equity or morality which visits 
the sins of the son upon the innocent mother. 

* # # # * 

CONCLUSION. 

In conclusion we submit that The Washington Loan 
and Trust Company, trustee of the estate of Clarence 
B. Rheem. has received no payment in any form of 
the indebtedness due it on the Slioreham Office Build¬ 
ing notes: that it stands on the same footing as other 
holders of Slioreham Office Building notes who failed 
to receive payment from the Swartzell Company; that 
the trustee of the Rheem estate is not estopped from 
asserting its right to participate in the fund pro rata 
with other noteholders; that the actions and conduct of 
Edmund I). Rheem, as the executive vice president of 
the Swartzell Company, have no legal effect upon the 
right of the trustee of the Rheem estate to participate 
in the fund created and established herein pro rata with 
other creditors. To distribute the fund created and 
established in these causes pro rata among all unpaid 
holders of Slioreham Office Building notes, including 
the trustee of the estate of Clarence B. Rheem, would, 
we submit, be but a practical application of the doc¬ 
trine that ‘‘equality is equity”. 

# # # # * 
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For the reasons herein assigned, we submit that the 
order and decree ratifying and confirming the Audi¬ 
tor’s report and disallowing the claim of The "Wash¬ 
ington Loan and Trust Company, trustee of the estate 
of Clarence B. Rhcom, should be reversed and these 
causes remanded with instructions to enter a decree 
permitting The Washington Loan and Trust Company, 
as trustee of the estate of Clarence B. Kheem, to share 
pro rata in the fund created and established herein with 
other unpaid Shoreham .Office Building noteholders to 
the extent of its claim in the sum of $126,500. 

Respectfully submitted, 

Arthur Peter, 

Arthur C. Keefer, 
Attorneys for Appellant. 
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is upon those facts, and the conclusions to be drawn 
therefrom, that the appellees rely, it is necessary to 
restate some of them and to call attention to other facts 
which have not been stressed. 
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THE FACTS. 

It is first necessary to understand the basis of the 
original proceedings out of which this present dif¬ 
ficulty arises. 

The original bills in these cases were filed in equity 
by holders of promissory notes made by Harry Ward- 
man and Thomas P. Bones and secured by a first deed 
of trust upon the property known as the Shoreham 
Building, which deed of trust was fraudulently re¬ 
leased and the money belonging to the noteholders lost 
to them by reason of the improper and unlawful diver¬ 
sion of the money by the Swartzell, Rheem and Hensey 
Company of which company Edmund D. Rheem was 
the executive head ( Rhoderick v. Swartzell, et al ., 62 
App. D. C. 180). The bills were filed against Riggs 
National Bank upon the theory that the bank was re¬ 
sponsible for certain of these funds which belonged 
to the noteholders, a theory which was partially up¬ 
held by this Court, and resulted in the recovery of ap¬ 
proximately $245,000 for the benefit of the notehold¬ 
ers ( Colby v. Riggs National Bank, Wehner v. Riggs 
National Bank, 67 App. D. C. 259). 

After the mandate of this Court had been received, 
the trial court entered a decree in each of the above 
cas«s whereby Arthur P. Drury and Marcus Bor- 
chardt were appointed trustees to receive from Riggs 
National Bank the sum of $244,070.69 for the benefit 
of the plaintiffs in those cases and for the benefit of 
all other Shoreham Building noteholders in like situa¬ 
tion entitled to share therein (R. pp. 1-5). 

This was followed by a reference of the causes to the 
auditor of the District Court to state the account of the 
trustees and to report and determine the rights of any 
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and all persons to participate in the fund so created 
(R. pp. 5-6). 

The Washington Loan and Trust Company, as trus¬ 
tee under the will of Clarence B. Rheem, deceased, 
thereupon filed a petition claiming to be the holder of 
$126,500 of the Shoreham Building notes and request¬ 
ing that it be allowed to share pro rata in this fund 
(R. pp. 6-7). The auditor heard the facts upon which 
the claim was based and reported them to the court 
with the recommendation that the claim be disallowed 
(R. pp. 8-14). 

Exceptions were filed to the report of the auditor 
(R. p.p. 20-22) but after hearing the court overruled 
the exceptions and ratified and confirmed the report 
(R. pp. 23-25). 

The pending appeal involves solely the right of the 
Washington Loan and Trust Company, as trustee un¬ 
der the will of Clarence B. Rheem, deceased, to par¬ 
ticipate in this fund, and it is the contention of the ap¬ 
pellees that it is not entitled to share therein for the 
reasons hereinafter stated. 


I. 

The Original Suits Created a Fund for the Benefit of 
Holders of Shoreham Building Notes in Like Situa¬ 
tion With Original Plaintiffs. 

The first question logically presenting itself requires 
a determination of the persons for whose benefit the 
original suits were brought. There can be no ques¬ 
tion but that the plaintiffs in the original suits against 
Riggs National Bank sought to create a fund for the 
benefit of “them(selves) and others in like situation” 
(Colby v. Riggs Bank , 67 App. D. C. 259, 260). 
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The decree entered by the District Court on July 
7, 1937, appointing the trustees to receive the fund re¬ 
cites that the fund recovered constitutes a trust fund 

. . which belonged to the plaintiffs and inter¬ 
veners in this and said Wehner case and others 
in like situation with said plaintiffs and inter- 
venors . . . ” (R. p. 2, par. e) 

And that decree appointed trustees to receive the fund 
because 

“. . .a large number of persons, including the 
plaintiffs and interveners in this and in said 
Wehner case, and other Shoreham Building note¬ 
holders in like situation with said plaintiffs, are 
entitled to have distributed among them their re¬ 
spective pro rata shares of the aforesaid sum 
. . (R. p. 3, par. h) 

Furthermore, it will be found that the original bills 
were filed by the plaintiffs 

“. . .in their own right as owners of the certain 
promissory notes hereinafter described . . . and 
pursuant to Equity Rule 15 of this Court, as rep¬ 
resentatives of all other owners of said promissory 
notes and on behalf of all other owners of said 
notes ...” (Record No. 6751, p. 6) 

It should be clear, therefore, that the fund which 
was created in these cases is a fund established for the 
benefit of the plaintiffs (who were Shoreham Building 
noteholders) and for the benefit of all other Shoreham 
Building noteholders in like situation with the plain¬ 
tiffs. Therefore, when the cause was referred to the 
auditor by the decree of November 24, 1937, with di¬ 
rections 
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. .to report and determine the rights of any 
and all persons to participate in the fund created 
and established herein and all issues and ques¬ 
tions necessary and proper to be determined in 
connection therewith ...” (R. p. 6) 

it was a direction to the auditor to determine who were 
the holders of Shoreham Building notes in like situa¬ 
tion with the plaintiffs and interveners in the original 
cases. 

Considering this appeal in the light of these facts 
the arguments presented by the appellant in its brief 
concerning the general legal principles of recission and 
cancellation, estoppel and acceptance of a note operat¬ 
ing to cancel a debt only if there is an agreement to 
that effect, seem beside the point. The real questions 
are: 

1. Is the Washington Loan and Trust Company, as 
trustee of the Rheem estate, a holder of Shoreham 
Building notes f If it is, then, 

2. Is the situation of the Washington Loan and Trust 
Company, as trustee, similar to that of the notehold¬ 
ers who were plaintiffs in the original suits? 

If the answer to either of these questions is in the 
negative, then the Washington Loan and Trust Com¬ 
pany, as trustee of the Rheem estate, is not entitled to 
share in this fund and the action of the auditor and 
of the District Court must be affirmed. 

The facts require both of these questions to be an¬ 
swered in the negative. 
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n. 

The Washington Loan and Trust Company, as Trustee 
of the Rheem Estate, is not a Holder of Shoreham 
Building Notes. 

The will of Clarence B. Rheem, father of Edmund D. 
Rheem, under which the Washington Loan and Trust 
Company acts as trustee, provides that substantially 
his entire estate shall be held in trust, the income 
therefrom to be paid to Eulalie Donner Rheem (now 
Eulalie Rheem Rowe) the mother of Edmund D. 
Rheem, for her life, and upon her death the entire 
estate is to be delivered to Edmund D. Rheem, abso¬ 
lutely (R. pp. 26-27). 

This same Edmund D. Rheem was the “controlling 
head” of the Swartzell, Rheem and Hensey Company 
(Colby v. Riggs Bank , 67 App. D. C. 259-260). “He 
was in full and complete charge of the affairs of the 
Swartzell Company at the time eight hundred odd 
thousand dollars of money belonging to the Shoreham 
Office Building noteholders was converted by it for 
its own purposes, and he was the remainderman un¬ 
der the will of Clarence B. Rheem” (Appellant’s brief, 
p. 35). This court knows, and no one denies, that he 
is the person whose actions caused the collapse of the 
Swartzell, Rheem and Hensey Company with the re¬ 
sulting losses to its customers, including the owners 
of Shoreham Building notes. 

The facts reported by the auditor are undisputed; 
they are the facts presented by the appellant trustee; 
and they are set out in full in the record (R. pp. 8-13). 
No exception was taken by the appellant trustee to 
these facts, except in one particular which is immate¬ 
rial to this issue and which was corrected by stipula- 
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tion (R. pp. 22-23). Briefly, these facts tell the follow¬ 
ing story: 

On December 5, 1928, the Washington Loan and 
Trust Company, as trustee under the will of Clarence 
B. Rheem, deceased, became the holder and owner of 
$126,500 of the Shoreham Building notes (R. p. 8). 
On January 7, 1931, the Trust Company learned that 
the deed of trust securing these notes had been re¬ 
leased but that payment of the notes had not been 
made to it, and it thereupon demanded payment of 
Edmund D. Rheem who stated that he had reinvested 
the proceeds of these notes in other notes (R. p. 9). 
The Trust Company then found that it held a number 
of other notes and that the deeds of trust securing 
these loans had also been released but no money paid 
to the Trust Company therefor, and it wrote Rheem 
about the matters (R. p. 9). 

On January 13, 1931, the Trust Company received 
$215,000 of notes made by the Shoreham Hotel Corpora¬ 
tion, of which sum $126,500 purported to be a rein¬ 
vestment of the Wardman and Bones notes (secured 
on the Shoreham Office Building) belonging to the 
estate of Clarence B. Rheem, deceased (R. p. 10). 

Two days later, January 15,1931, Edmund D. Rheem 
and his mother, the sole beneficiaries of the Clarence 
B. Rheem trust, wrote the Washington Loan and Trust 
Company, trustee, as follows: 
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“You hold as trustee of the estate of Clarence 
B. Rheem, deceased, the following notes, the in¬ 
vestment of the funds of said estate therein hav¬ 
ing been authorized by us and made at our re¬ 
quest: 


D. L. Stern $7,000.00 

Robert Allensworth 9,000.00 

Broadmoor Corporation 6,800.00 

H. P. Jones 5,850.00 

Wardman and Bones 126,500.00 

Hugh Woods 6,000.00 

Archie L. Straub 1,000.00 


Total 


$162,150.00 


We hereby direct you to accept as a substitution 
in full for the above notes, as an investment for 
said estate, viz., the notes of the Shoreham Hotel 
Corporation recently sent you at our request by 
Swartzell, Rheem and Hensey Company, aggregat¬ 
ing the sum of $162,150, being part of a total loan 
of $1,650,000.00, secured on one of the new units 
of the Shoreham Hotel, nearing completion and 
located on the south side of Calvert Street, west of 
Connecticut Avenue, in Washington, D. C. 

We are fully acquainted with the terms of the 
deed of trust securing said loan on the Shoreham 
Hotel, including the provisions thereof authoriz¬ 
ing the trustees to release the same upon payment 
of the debts of (to) Swartzell, Rheem and Hensey. 
We have satisfied ourselves as to the security for 
these notes, and we relieve you of all responsibil¬ 
ity for making this investment.” (R. p. 11, em¬ 
phasis supplied) 

Upon receipt of this letter the Washington Loan and 
Trust Company accepted the Shoreham Hotel Corpora¬ 
tion notes as a substitution in full for the Shoreham 
Office Building notes described in the letter, and 
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marked the Shoreham Office Building notes “Cancelled, 
Jan. 16, 1931”, but retained the cancelled notes (R. p. 
12 ). 

On January 26,1931, the Swartzell, Rheem and Hen- 
sey Company was declared bankrupt (R. p. 12). 

Shortly after the bankruptcy and on March 30,1931, 
Rheem and his mother wrote another letter to the 
Washington Loan and Trust Company, as trustee, as 
follows: 

“On January 16th, 1931, we, as beneficiaries of 
the Estate of Clarence B. Rheem, approved your 
acceptance of certain notes of the Shoreham Hotel 
Corporation, aggregating $162,150.00 purporting 
to be secured by first trust on part of Lot 6 in 
Square 2138, which were sent to you on or about 
January 13, 1931, as an investment for said estate 
of Clarence B. Rheem, deceased. 

Since the delivery to you of these notes certain 
complications have arisen and we would request 
that you return the notes to the Trustees of the 
Estate of Swartzell, Rheem and Hensey Co., bank¬ 
rupt, in order that they may be distributed in ac¬ 
cordance with the Court’s instructions.” (R. pp. 
12-13, emphasis supplied) 

It must be noted with respect to these letters from 
Edmund D. Rheem and his mother to the Washington 
Loan and Trust Company that both letters were writ¬ 
ten after the Trust Company had completed its inves¬ 
tigation and discovered that at least seven deeds of 
trust had been released and the notes secured thereby 
had not been paid (R. p. 9, letter of Mr. Lawson) and 
that an official of the Washington Loan and Trust Com¬ 
pany had assisted in the preparation of the letter dated 
January 15, 1931 (Record, Washington L. d T. Co., v. 
Cowgill, p. 48). 
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The “complications” so naively referred to in this 
last letter were, that it then appeared that Edmund 
D. Rheem was probably faced with jail and it had been 
discovered that the Shoreham Hotel Corporation notes 
which had been given to the Washington Loan and 
Trust Company had been wrongfully and fraudulently 
abstracted from envelopes in the custodial care of the 
Swartzell, Rheem and Hensey Company without the 
knowledge or consent of the owners (R. p. 22). In 
fact it is a matter of public knowledge that Edmund 
D. Rheem actually pleaded guilty in the criminal case 
to charges resulting from this very transaction, and 
thereafter was sentenced to the penetentiary. 

However, the Rheem estate claimed the absolute 
ownership of the Shoreham Hotel Corporation notes 
which had been acquired by it, and as such owner it 
could dispose of them as it wished. When, then, a 
request came from the trustees in bankruptcy that the 
$162,150.00 of Shoreham Hotel notes held by the Rheem 
estate be returned to the trustees the Washington 
Loan and Trust Company, as trustee of the Rheem es¬ 
tate, voluntarily surrendered them on April 13, 1931 
(R. p. 13). 

The motive or consideration for the surrender of 
these notes has never been disclosed; the record does 
not contain a single word of explanation from the 
Washington Loan and Trust Company, the trustee. 

“Producing weaker evidence when stronger 
might have been produced lays the defendants 
open to the presumption or suspicion that the 
stronger evidence would have been to their prej¬ 
udice. The New York, 175 U. S. 187-204; Runkle 
v. Burnham, 153 U. S. 216-224; Graves v. United 
States, 150 U. S. 118-121. In the case last cited, 
it was said: ‘The rule, even in criminal cases, is 
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that if a party has it peculiarly within his power 
to produce witnesses whose testimony would eluci¬ 
date the transaction, the fact that he does not do 
it creates the presumption that the testimony, if 
produced, would be unfavorable.’ ” 

Chesapeake Beach Ry. v. Brez, 39 App. D. C. 

58, 71. 

No exception has been taken by the Washington 
Loan and Trust Company, as trustee, to any of the 
facts stated in the auditor’s report. As herein pointed 
out, those facts show that the Trust Company, as trus¬ 
tee under the will of Clarence B. Rheem, deceased, is 
not the holder of Shoreham Building notes because: 

1. It was directed by all beneficiaries of the trust to 
accept other notes as a substitution in full for the 
Shoreham Building notes which it once held. 

2. It acquiesced in such direction, acted upon it and, 
according to the undisputed testimony, it accepted 
other notes “as a substitution in full” for the Shoreham 
Building notes (R. p. 12). 

3. It deliberately cancelled the Shoreham Building 
notes which it held. 

The Washington Loan and Trust Company then was 
no longer a holder of Shoreham Building notes, it had 
given them up. 

If the appellant trustee, with the direction and con¬ 
sent of the sole beneficiaries under the trust, chose to 
terminate the trust as far as $126,500 of the corpus was 
concerned, there was no legal obstacle to so doing 
(Hurt v. Gilmer, 59 App. D. C. 282) and it may well 
be that the actions of the parties had this effect. 
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“The general rule is that all parties in interest 
may terminate the trust.” 

Helvering v. Helmholz, 296 U. S. 93, 97. 

In any event, the Washington Loan and Trust Com¬ 
pany does not hold Shoreham Building notes because 
it accepted other notes therefor, at the request and 
direction of the sole beneficiaries of the trust, “as a 
substitution in full for” Shoreham Building notes. 

m. 

The Situation of the Washington Loan and Trust Com¬ 
pany, as Trustee, is not Similar to the Situation of 
the Noteholders Who Were Original Plaintiffs. 

As already pointed out, this Court has recognized 
the original proceedings as brought for the benefit of 
the original plaintiffs who were owners and holders of 
Shoreham Building notes “and others in like situation” 
(Colby v. Riggs Bank, supra) and the present record 
shows that the fund which was created has been con¬ 
sidered established for the benefit of the original plain¬ 
tiffs “and others in like situation with said plaintiffs” 
(R. p. 2, par. e, p. 3, par. h). 

So we can determine who the “others in like situa¬ 
tion” are, let us first see what is the situation of the 
original plaintiffs. 

The original plaintiffs in the Colby and Wehner 
cases, and the interveners therein, as shown by the 
opinion of this Court in Colby v. Riggs Bank (supra), 
are in this situation: 

1. They own and hold Shoreham Building notes. 

2. They received neither cash nor other notes there¬ 
for. 
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3. They have not cancelled their Shoreham Building 
notes. 

4. They have come into equity with clean hands and 
are not estopped by participation in any fraudulent 
transactions. 

The Washington Loan and Trust Company, as trus¬ 
tee of the Clarence B. Rheem estate, cannot by any 
flight of immagination be placed “in like situation” 
with the original plaintiffs when the foregoing re¬ 
quirements are applied to it. 

The Washington Loan and Trust Company received 
other notes for its holding of Shoreham Building 
notes; under the direction of the beneficiaries of the 
trust it received these other notes “as a substitution 
in full for” them. 

The Washington Loan and Trust Company wilfully 
and deliberately cancelled the Shoreham Building 
notes, an act showing that the other notes had actually 
been accepted “as a substitution in full.” 

While this specific question has not been presented 
to this Court before, it is quite apparent from the opin¬ 
ion in the Colby case, supra , that the Washington Loan 
and Trust Company, at least at a superficial glance, 
did not appear to this Court to be “in like situation” 
with the plaintiffs in that case. 

The evidence before this Court on the consideration 
of the Colby case, so far as concerns the amount of 
Shoreham Building notes unpaid, was given by the 
witness Handy, former bookkeeper of Swartzell, 
Rheem & Hensey Company, and is as follows: 

“. . . that from his own examination of the rec¬ 
ords noteholders holding notes in the amount of 
$812,200 were similarily situated insofar as re- 
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ceiving no payment whatever in connection with 
the settlement of the Shoreham transaction was 
concerned.’’ 

(Statement of Evidence, Case 6750, p. 6.) 

The plaintiffs were careful to prove this amount of 
$812,200 because that was the amount they were claim¬ 
ing had been taken by the bank. 

However, on cross-examination of this witness he 
made the further statement: 

“In computing the amount of $812,200 of notes 
unpaid I did include the $126,500 held by the trus¬ 
tee for the estate of C. B. Rheem; prior to the 
bankruptcy this estate received a similar amount 
of notes secured on the Shoreham Hotel by way 
of reinvestment and after bankruptcy these notes 
were returned to the trustees in bankruptcy; 

ft 

• • • 

(Statement of Evidence, case 6750, p. 8) 

In its opinion this Court made this statement: 

“This suit, instituted by holders of Shoreham 
notes to the aggregate amount of approximately 
$685,000* is to establish their right as against 
Riggs Bank to the sum of $819,296.34—. . . ” 

{Colby v. Riggs Bank , supra, p. 262) 

The footnote appended to the above figure $685,000 
is: 


“‘The balance of the noteholders received money, 
or its equivalent.” 

The foregoing sum of “approximately $685,000” 
was quite apparently reached by taking the $812,200 
established in the evidence as being unpaid and de- 
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ducting from it the $126,500 held by the trustee for the 
Clarence B. Rheem estate, which was considered as 
receiving cash or its equivalent. 


IV. 

Neither the Life Tenant Nor Remainderman Bene¬ 
ficiaries of This Trust Can Complain About Their 
Inability to Participate in This Fund. 

Edmund D. Rheem, the person entitled to the corpus 
of this trust estate, is not to be heard contend that the 
Clarence B. Rheem trust estate should share in the 
fund created in these cases. He knew all the facts on 
both sides of the transaction, he was the instrumental¬ 
ity of loss, and to let him participate in any portion 
of this fund is to allow him to enjoy some of the fruits 
of his own wrong. This is conceded by the appellant, 
who says in its brief, page 35: 

“If Edmund D. Rheem were attempting to as¬ 
sert herein a claim to participate pro rata with 
the other creditors, we concede that his conduct 
and actions would bar his right because ‘he who 
comes in equity must come with clean hands’ ”. 

But equity likewise “will penetrate beyond the 
covering of form and look at the substance of a trans¬ 
action, and treat it as it really and in essence is, how¬ 
ever it may seem” (Gay v. Parpart, 106 U. S. 679, 
699) and, doing that, it will be found that Edmund D. 
Rheem will be the principal beneficiary of the right to 
participate in the fund created in these cases. It was 
the corpus that was given up by the trustee, not income, 
and any recovery should go to restore the corpus. 

Eulalie Rheem Rowe is not to be heard contend that 
she should participate in this fund. She joined in di- 
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recting the Washington Loan and Trust Company to 
do what it did. She can not contend that the trustee 
still holds Shoreham Building notes when she expressly 
directed the acceptance of other notes in full satisfac¬ 
tion therefor, and indemnified the trustee for doing 
so. She cannot contend that when the trustee again 
followed her express direction and returned the Shore- 
ham Hotel Corporation notes she thereby automati¬ 
cally became again a holder of Shoreham Building 
notes. 

The Washington Loan and Trust Company, as trus¬ 
tee, possibly has an interest in the trust to the extent 
of its commissions, but, in fairness, it should be said 
that no claim has been advanced on this ground, al¬ 
though the basis for such a claim is for the first time 
indicated in the appellant’s brief, pages 37, 42. 

Likewise no claim has ever been presented to either 
the auditor or the District Court based upon the loss 
of income by Eulalie Rheem Rowe, and such a claim 
cannot now be presented. 

Appellant seriously argues that the Washington 
Loan and Trust Company cannot be estopped because 
the Company, as trustee, did nothing upon which an 
estoppel could be predicated (Brief, p. 31). But no 
authority is cited against the proposition that a trus¬ 
tee may be estopped by the actions of the trust bene¬ 
ficiaries, which is a sound proposition of law. 

In Western Battery & Supply Co. v. Hazelett Stor¬ 
age Battery Company , 61 Fed. (2d) 220 (1932), where 
a trustee had legal title to certain patents as security, 
it was held that the acts of the beneficiaries could estop 
the trustee from recovering for alleged infringement 
of the patents. In the course of the opinion the Court 
says, page 231: 
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“In the light of the above propositions, it would 
seem that the interest of the beneficiaries of a 
trust of the nature here involved approaches so 
nearly to complete ownership, with all the incidents 
thereof, as to justify the conclusion that a license 
agreement entered into by all the beneficiaries may 
bind the trustee. In all events, the acts of the 
beneficiaries may estop the trustee from recover¬ 
ing on their (the beneficiaries’) behalf, on exactly 
the same principle on which the stockholders of a 
corporation have been held to be able to estop the 
corporation from recovery on their (the stock¬ 
holders’) behalf. 

«*####*•* 

If the trustee relation of a corporation to its 
stockholders is a reason for allowing the action of 
the stockholders to estop the corporation from re¬ 
covering on the stockholders’ behalf, it would cer¬ 
tainly follow that a real trustee may be estopped 
from recovering on behalf of his cestui que trust- 
ent by the actions of the cestui que trustent.” 

Real trustees have been held estopped by the actions 
of the trust beneficiaries: 

“We think it would be highly inequitable to per¬ 
mit the plaintiffs at this late day to disregard and 
disaffirm all that has been done by the two adult 
cestuis que trustent, and to proceed against these 
defendants in the same manner as they could have 
done if they had not formally acquiesced in 
Coenan’s default. * # * We are therefore, led 
to the conclusion that the adult beneficiaries, Her¬ 
man and Frank C. Pommer, have bargained away 
their right to now insist on the reinstatement of 
the lien of the mortgage so far as their interests 
are concerned, and that the plaintiffs, who repre¬ 
sent those interests, can have no greater rights 
than they have.” 

Vohmann v. Michel, 185 N. Y. 420 (1906). 
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An administrator has been held estopped to set aside 
a conveyance made by decedent, where the sole heir 
at law would be estopped: 

“Since Elizabeth Y. Lebo is estopped, Noah R. 
Lebo, her husband and administrator of the estate 
of Mary Young is also estopped, for the reason 
that he, as such administrator, is trustee for Eliza¬ 
beth Y. Lebo, sole heir of Mary J. Young, de¬ 
ceased, and such fiduciary relationship estops said 
trustee from now attempting to disaffirm and set 
aside such trust deed.” 

Lebo v. Bowlin , 100 Ind. App. 75 (1934). 

Where a testator has by a course of conduct ac¬ 
quiesced in transactions which he might have avoided, 
or in respect to which he might have required an ac¬ 
counting, his executors are bound by such acquiescence, 
in the absence of facts of which their testator was not 
informed. Richards v. Cline, 52 N. E. 907 (Ill.). 

And trustees in bankruptcy have been held estopped 
to take action for a sole beneficiary when that bene¬ 
ficiary is estopped: 

“The second contention is that Jean McNeil 
Pepper, executrix, being the sole creditor repre¬ 
sented by the trustee, having elected to treat the 
Litton judgment as valid when it was to her in¬ 
terest to do so, her acts are as binding upon the 
trustee as if she were the principal litigant in this 
proceeding. 

In holding in this case that the rights and inter¬ 
ests of the trustee in bankruptcy are nominal and 
technical, the trial court was clearly correct. WTiile 
it is generally true that the rights of a trustee in 
bankruptcy are in some circumstances paramount 
to those of the bankrupt and the creditors, it is 
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also true that when it appears that such rights 
are technical, the issues in the specific case will be 
determined according to the rights of the real par¬ 
ties in interest. 

In Remington on Bankruptcy (4th Ed.), vol. 4, 
p. 361, par. 1543, it is stated that where all of the 
creditors are estopped to avoid an alleged fraud¬ 
ulent transfer the trustee in bankruptcy is also 
estopped. 

• •***•• 

A trustee in bankruptcy is governed by the same 
laws applicable to other trustees, and it seems to 
be the settled doctrine that a trustee may be es¬ 
topped from asserting rights which his cestui que 
trustent would be estopped from asserting.” 

Smith v. Litton, 188 S. E. 214 (Va. 1936). 

Equitable estoppels should be fairly and liberally 
applied, like other equitable doctrines which are ad¬ 
mitted to suppress fraud and promote honesty and fair 
dealing. Johnson v. Byler, 38 Tex. 606. 

V. 

Effect of Allowing the Estate of Clarence B. Rheem to 
Participate in the Fund Created Herein. 

While, in one sense, the rights of persons not par¬ 
ties to this appeal are not involved herein, yet the 
court should be interested in knowing how the rights 
of other noteholders might be affected if the Washing¬ 
ton Loan and Trust Company, as trustee of the Rheem 
estate, is permitted to share in the fund created by the 
Colby and Wehner cases. 

The court knows by reason of its decision in the 
Colby and Wehner cases that a certain number of per¬ 
sons who at one time were the owners of Shoreham 
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Building notes were lucky enough to receive the cash 
therefor prior to the bankruptcy of Swartzell, Rheem 
& Hensey Company, but that a number of other per¬ 
sons, instead of receiving cash, were given other notes, 
supposedly by way of reinvestment exactly as was done 
in the instant case. 

It is not beyond the bounds of possibility that some 
of these notes accepted as reinvestments proved just 
as worthless and that those noteholders lost their entire 
investment by reason of subsequent foreclosures of the 
properties upon which their loans were then secured. 
Should not those noteholders likewise participate in 
this fund in order to do complete equity? They can not 
because they are foreclosed by the proceeding in the 
District Court. The only persons who have had the 
temerity to make such a claim as this are Edmund D. 
Rheem and his mother, seeking to hide their identity 
behind the cloak of a trustee. 

VL 

Appellant’s Arguments Are Not Applicable to This 

Case. 

A. 

Argument that debt not extinguished by taking 
Shoreham Hotel notes. 

This argument would be applicable if the question 
before the Court related to some indebtedness of the 
Swartzell, Rheem and Hensey Company. It can not be 
applicable to the questions which must be determined, 
namely, Is the Washington Loan and Trust Company, 
as trustee of the Rheem estate, a holder of Shoreham 
Building notes, and is its situation similar to that of 
all other holders of said notes. 
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B. 

Argument concerning rescission by giving back 
Shoreham Hotel notes. 

This argument is inapplicable for the same reason. 
The giving back of the Shoreham Hotel Corporation 
notes might have had the effect of reinstating some 
indebtedness of the Swartzell, Rheem and Hensey 
Company but it did not result in making the appellant 
trustee a holder of Shoreham Building notes again. 


C. 

Argument that case of Washington Loan and Trust 
Company against Cowgill controls this case. 

There seem to be many differences between the Cow- 
gill case and this present question; so many, in fact, 
that it cannot control the answer to the questions here 
presented. For instance, in the Cowgill case the bene¬ 
ficiary did not participate in the transaction at all; 
here the beneficiaries directed the action from begin¬ 
ning to end. In the Cowgill case the trustee acted 
alone and took something to which it was discovered 
it got no title and- which it was compelled by court pro¬ 
ceedings to relinquish; here the trustee acted under 
the express direction of all beneficiaries, took some¬ 
thing as a “substitution in full” and voluntarily gave 
that up at the request of the beneficiaries. 

If the Washington Loan and Trust Company per¬ 
mitted the beneficiaries to usurp its duties and thereby 
the trust property is lost but the Trust Company re¬ 
lieved “of all responsibility for making this invest¬ 
ment”, the appellant trustee cannot now complain. 
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Particularly can it not complain when the beneficiary 
had full knowledge of the facts on both sides of the 
transaction, as Edmund D. Rheem had. 

The Cowgill case does not hold that the former status 
of the parties is to be reestablished; it holds only that 
good title to the notes did not vest in the Washington 
Loan and Trust Company. 

D. 

Argument that because Mae V. Estler shares in this 
fund the Rheem estate should. 

As in the Cowgill case, there are many points of dif¬ 
ference between the claim of Mae V. Estler and this 
claim. In the Estler claim there was no letter of the 
beneficiary authorizing and directing a particular in¬ 
vestment; there was no letter from the beneficiary di¬ 
recting the voluntary surrender of that investment; 
there was no knowledge on the part of any one such as 
Edmund D. Rheem had on both sides of this transac¬ 
tion, nor was the transaction in any way tainted with 
fraud. 

We feel that the action of the auditor and the trial 
court in allowing Mae V. Estler to participate in this 
fund was correct because she was an innocent party 
in the matter. In this case the beneficiaries cannot 
claim to be innocent and even the trustee had its fin¬ 
gers crossed when, knowing of many released trusts, it 
obtained from its beneficiaries specific written author¬ 
ity coupled with a release from responsibility for doing 
what was done. 
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CONCLUSION. 

Ignoring the identity of the appellant trustee (al¬ 
though appellant in its brief seeks to use that as a 
cloak, pp. 31, 36, 37, 39) there are two persons inter¬ 
ested in the Clarence B. Rheem trust; one of them is 
Edmund D. Rheem, the very person whose actions 
caused not only the loss upon which these original pro¬ 
ceedings were based but the particular loss to the trust 
estate here involved, the other person is his mother, 
willing to help her errant son, both of whom directed 
the trustee to accept the Shoreham Hotel Corporation 
notes in full satisfaction for the Shoreham Office Build¬ 
ing notes, and indemnified the trustee for so doing, and 
later directed the same trustee to voluntarily give up 
the Shoreham Hotel Corporation notes. This court 
should penetrate the covering of the appellant trustee 
and any technical right of such a trustee should not 
permit these persons to participate in the salvage from 
their own wrongdoing, contrary to their own express 
directions. 

The decree of the lower court overruling the excep¬ 
tions to the Auditor’s report and refusing to allow 
such participation, should be affirmed. 

Respectfuly submitted, 

Arthur P. Drury, 

Marcus Borchardt, 
Attorneys for Appellees, 

(Trustees appointed in Equity 
Causes 52,793 and 54,011) 



